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EXECUTIVE SESSION 
A BILL TO AMEND THE CLEAN AIR ACT AND FOR OTHER PURPOSES 

THURSDAY, SEPTEMBER 10, 1970 

United States Senate, 
Committee on Public Works, 
. Washington, D. C. 

The committee met, pursuant to recess, at 9:20 avm., in 
room 4200, New Senate Office Building, Senator Jennings Randolph 
(chairman of the committee) presiding. 

Present: Senators Randolph, Muskie, Young, Jordan, Bayh, 
Spong, Eagleton, Cooper, Boggs , Baker, Dole.. Gurney and Gravel. 

Staff Members Present: Richard B. Royce, chief clerk and 
staff director; Barry Meyer, majority counsel; Tom Jorling, 
minority counsel; Bailey Guard, assistant chief clerk (minority) 
Harold H. Braynan, professional staff member; Leon Billings, pro 
fessional staff member; Robert Maynard, assistant to Senator 
Eagleton: and Paul Vandermyde, assistant to Senator Packwood. 

The Chairman. Gentlemen, before we begin our consideration 
of matters of continuing the discussion of the amendment to the 
Clean Air Act, I would call to the attention, of members of the 
committee the excellent leadership of Senator Bayh last evening 
in the Senate in bringing to successful unanimous passage the 
Disaster Assistance Bill. 
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This measure was rather hotly contested at certain points 
and we thought we might run into some difficulty because of 
amendments which were offered, but the measure did pass, and I 
think that, as I said during the debate, it was landmark legis- 
lation, and it gave me satisfaction for the committee to know 
that we had brought to the Senate legislation which in the 
future, if agreed to by the House and if it becomes law, will 
enable any locality in any of our states to be helped promptly 
and realistically in handling the problems, the costs of the 

devastation that has been wrought by tornadoes, hurricanes, fldo3 

I 

and so forth. 

So I just wanted you, Birch, to know that this is the 
important legislation which has come from this committee, and 
it was recognized last evening by many members during debate. 

Senator Baker. Mr. Chairman, I might say I join you in 
that, and point out that I received a telephone call from a 
constituent in Tennessee wanting to know just how many disasters 
Senator Bayh authorized. 

(Laughter.) 

The Chairman. During the. debate, Senator Dole mentioned jth i 
he was a disaster. He used that language. X don't know whether 
he corrected it . 

Senator Baker. It was heatedly disputed, though. 

The Chairman. Of course, Senator Cooper and Senator Dole 
have made, as have all members of this committee, have made their 
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contribution, but I did mention Senators Cooper and Dole last 
night during debate for their considerable contributions, becaus 
as Senator Bayh knows, they are sponsors of the Cooper Bill, the 
Administration's measure, which were incorporated by Senator 
Bayh in the measure that came from this committee . 

Senator Bayh. Mr. Chairman, being only mortal and having 
the normal amount of senatorial modesty, I appreciate the acco- 
lades , but I think honesty requires that the record show that 
this committee was responsible for that legislation. We had £i 
number of hearinas and we traveled several places in the coun- 
try and we have been wrestling with this since 1965. It wasn't 
something that was born last night oh the floor of the Senate, 
and it is not an issue that has very much political sex appeal, 
because you don't n^ed it until it is too late to do anything 
about it. Nobody thinks they are going to be hit by a disaster, 
and this is far-sighted legislation. Everybody pulled together, 
and I appreciate the help, Mr. Chairman. 

The Chairman. Thank you very much, Birch. 

Gentlemen, as we begin our consideration of the bill, I 
would like to discuss some matters that perhaps are of interest 
as we make the program for today. 

At the outset, and if I may have the attention of the membe 
I think they would be interested in this statement. At the 
outset the leadership called toqether yesterday the members of 
the committees in the Senate, and discussed the legislative 
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situation . VThat we did at that time will be given to the Repub- 
lican leadership, and all Republicans, presumably, today in j 
reference to the possible time schedule for the consideration of 
measures in the Senate,. 

It is tentatively planned to lay down this legislation on 
the night of Monday, September 21, for the beginning of perhaps 
the debate on the 22nd, which would be Tuesday. 

Now, of course, that is a matter that could be changed, but 
as bills were discussed, the leadership attempted to think in 
terms of the important measures that we have, that there be some 
type of timetable. 

I personally believe that we shall not be able to end the 
session prior to leaving for the election efforts of members who 
are running and those that will be going out to work in states 
to help those people and to do their own jobs, but that will be 
somewhat determined by what the Republican leadership dees 
today in considering the proposal that we have made. 

So if there is a desire on the part of everyone, an attempt 
will be made to stop on the 16th of October. I have a strong 
feeling that this does not give the concentrated period of time 
to those running for reelection which is necessary, but be that 
as it may, that is the proposal being made today. There were 
strong feelings that we should stop on the first of October and 
members should return to their states and then come back to 
Vlashington, D . C. only two days after the election and take 
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whatever time is necessary in November anil the early part of 
December, and possibly until the middle of December to do these 
jobs. 

I point out that the leadership didn ' t even have our Rivers 
and Harbors Rill down as one that we need to pass. They didn't 
have our highway legislation down as one that is necessary to 
pass, and yet we. all know that the authorizations for primary 
and secondary roads are in that legislation, and, of course, the 
allocations cannot be made — they have to be made in January 
1971 — so here, again, you see the number of proposals and legi 
lative matters that are of concern that will have to be con- 
sidered . 

I have only given that by background, Ed, to indicate that 
that was the discussion along with other measures as to a possib 
timetable. So that %*ould be, if it works out, say a beginning 
on this legislation as of a week from next Monday night, and' I 
don ' t know how that might be changed . . 

There is only one other matter before I come to a problem 
that concerns one or more members of our committee. I have 
stated last week that there is a hearing on legislation that 1 
have introduced to establish a fuels: and energy commission, and 
the first day of that hearing is today, beginning at 11 o'clock, 
and I have of necessity to go at. that time. I don't know-how 
long it will be necessary for me- to be there. I hope it will be 
not longer than 30 minutes. 
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•"■low, we recall that at our last meeting Senator Bakex- indi- 
cated that ho had a problem today that would take him out of 
the city. Howard, when .was that time, or how long can you stay? 
That is more important. 

Senator Baker. I can stay until 1 o'clock, Hr. Chairman, 
and I apologize again to the committee , but to be entirely f rank 
and candid, I have the honor of being in a congressional dele- 
gation in Memphis which has been on the agenda for six months , 
and it is impossible to cancel it. I apologize to the committee 
and I will be glad to go back into session if need be, and of 
course I am entirely agreeable to the committee's continuing 
without me. 

The Chairman. We do want you present, and we hope members 
of the committee can be present. 

There has been a suggestion made that we move from consider 
at ion that we now have into the other matters that come with som 
of the difficult problems that must be resolved, if Evans and 
Novak have not already resolved them. 

Senator Baker. Or Spencer Ridge. 

So we will just chat about that for a moment? What is your 
thinking now? I would rather have you express it as chairman 
of our subcommittee . 

Senator Muskie. Well, first of all, we have added another 
factor to what you have already said. You pointed out that the 
leadership would like to schedule this for September 21. In 
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order to do that, we would obviously have to move rapidly. In 
order to do that, I would say we ought to report the bill out 
this week, because it Would take at least a week for the staff 
to put together the report and clean up the bill and get it in 
shape for floor action. 

The time factor is very considerable. We appreciated it 
before, but now we have a specific deadline that the leadership 
would like us to meet. 

Senator Baker has to leave, and I am sure with all the rest 
of us he shares the feeling of urgency with respect to Title II, 
the automobile, on removing sources of pollution. Since he has 
to leave at one, I think it would be good and well to get at thai 
title first, and then, thirdly, I think that if we can dispose 
of Title II, that would tend to speed up the consideration of 
the rest of the bill. 

As long as that is hanging behind everything else, I think 
we tend subconsciously to move a little roore slowly as we con- 
sider other provisions of the bill. 

It departs from the agenda, so I can understand any questior 
that would be raised about that, and be sympathetic to it, but 
nevertheless I would like to suggest on the basis Of the reasons 
I have given that we move to Title II now. That would give us .a 
good solid three hours nerhaps to devote to that bill, which may 
make it possible for us to dispose of it one way or another, and 
f.n any case to narrow the issues to the point where we can dispos 
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of it quickly thereafter. 

The Chairman. Thank you, Ed. 

Senator Cooper, I know that you want to comment. You 
raised your hand there. 

Senator Cooper. I want a cup of coffee. 
(Laughter.) 

The Chairman. Your chairman has no desire to stay with the 
procedure that we began. I am flexible as we consider these 
matters, and I am not a delaying factor, so it is agreeable with 
me , Ed . 

Senator Muskie. Well, then, do you all have committee 
print No. 2? It begins on page 45. 

It might be helpful if I reviewed for the committee my con- 
ception of the underlying philosophy of this title. 

The first point I would make is that undoubtedly this has; 
enormous implications for the industry, for life in our cities, 
for our economy. I think Howard suggested either in the com- 
mittee session or in conversation the other day that this may 
well be in terms of the implications for the society the most 
serious piece of domestic legislation being considered in this 
Congress, and I would not disagree with that„ 

So it is serious and important, and I am sure none of us 
have approached it lightly. 

Secondly, what we have undertaken to do in Title II, and 
I speak now for the entire subcommittee, is to try to relate the 
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requirements Jor tha automobile industry to the health philoso- 
phy which underlies the entire bill. 

In that connection, you have, or will shortly have, a 
fairly brief memorandum from the National Air Pollution Control 
Administration indicating the basis upon which it arrived at the 
emission levels which are contained in the bill. 

The Administration, of course, set these levels for 1980, 
with interim goals in 1975, but the 1980 goals are related to 
health and the rationale, the Administration's rationale, which 
supports those is in this memorandum, and you may want to look 
at it, and we may refer to it in the course of the discussion 
this morning. But what we are talking about here is health. 

As I understand our action in the subcommittee, it was to 
say to the country and to the industry that in our judgment thes 
are the performance standards that ought to be. met by the indus- 
try if you are to move 1 as rapidly as possible toward pollutant 
levels in our cities that are consistent with the requirements 
of health. 

The difference between the Administration and ourselves is 
not as to the levels, but as to the time. We have urged the 
earlier time, 1975, instead of 1980, because of the problem 
posed by the huge used car population and the time it take's 
for that to turn over. 

A 1980 timetable would mean that it would be 1990 before we 
could hope to reduce pollutant levels attributable to the 
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automobile to acceptable health standards. 

Moving it to 1975 advances that by five years, and we are 
still at 1985 as the earliest possible date for achieving that. 

The second point I would make is that we don't know whether 
or not achieving this level is technologically feasible. We 
conceive our responsibility as being that of telling the country 
and the industry what we need in order to achieve the health 
standards . 

1 don't think that you could prove one way or another wheth 
or not the achievement of these emission requirements is techno- 
logically achievable. I don't know that we could ever satisfy 
ourselves on that point one way or another. The achievement of 
this kind of a technological goal is something within the com- 
petence of industry. 

They, and they alone, can make it possible, and they can 
also make it impossible. It is completely in their control. 
Industry has been given goals in the pa3t which seemed impdssibl 
and has made them possible. 

Industry has set goals for itself in the past, which it 
may have had doubt about, and have made them possible. So we 
have thought our responsibility was to set the standards and say 
this is what the health of the nation requires, and then chal- 
lenge the industry to meet the standard. 

I don't know if you all received a telegram which I receive 
this morning from Mayor Lindsay. The City of Hew York could be 
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hit about as hard as any city in terms of the burdens which the 
legislation would impose upon the city authority. 

If you haven't received this telegram, let. me read it, sine 
it appears to be addressed to the members of the full committee : 

"As Mayor of the City of New York I urge the members of the 
Senate Committee on Public Works to approve the Clean Air Act 
Amendments of 1970 as revised and strengthened by the Subcommit 
tee on Air and Water Pollution, While I am in general agreement 
with the amendments as approved by the subcommittee, I am par- 
ticularly concerned that the full committee report favorably on 
those revisions mandating a prompt reduction in automotive air 
pollution. The health hazard created by such pollution in New 
York City and other urban areas has already reachied serious 
levels . 

"In response to this threat to the public health, I have 
established a top-level interdepartmental committee to move 
rapidly in developing a program to force reduction of automotive 
pollution levels by all available means, including the elimina- 
tion of private vehicles from congested parts of the city. 

"However, strong Federal action is essential. To date, 
industry has not devoted sufficient resources and manpower to 
improve antipollution control devices and alternative power 
sources. The Federal Government can no longer wait for industry 
to allocate high priority to its antipollution programs, but mus 
mandate an intensive program by motor vehicle manufacturers, 
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including a tight time schedule for compliance. 

"Consequently, I strongly support the subcommittee's requir 
ments of .90 percent reduction in polluting emissions by 1975." 

The rest of the telegram relates to other provisions of 
the bill. The questions that have been raised with respect to 
Title II, and perhaps it Xtfould be well to lay them all on the 
table 

The Chairman. Ed, could I interrupt at this point to say 
that that telegram was received by all the members of the com- 
mittee. We checked at the time it was sent. You indicated that 
it was a new telegram, and that is what I am trying to clarify. 

Senator Muskie . I just saw it this morning. 
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The Chairman. It has been here about 10 days. We 
checked all offices and found such a telegram had been 
received by all members of the Committee. I just merely 
wanted to indicate that. 

Senator Jordan. I want to apologize for being late. 
I went to a Highway Users breakfast, Highway Users of tvforth 
Carolina. 

The Chairman. Thank you, Everett. 

I only say this because the members have had 
available the telegram. 

Senator Muskie. The questions that have been raised 
by the industry are these: 

First, the industry argues that it cannot meet the 
January 1, 1975, deadline with respect to pollution emissions. 

Secondly, the industry objects to the warranty 
provisions of the bill as unachievable by the industry. 

Thirdly, relatively small companies, such as 
American Motors, argue that it does not have the know-how on 
the potential for achieving the know-how to meet these 
standards by 1975. 

These, I think, are the critical questions. There 
may be others related to them. 

Senator Jordan. Have you got down to the 
automobile section now? 
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Senator Muskie. We are there. That is what I am 
discussing. 

In reviewing the industry's questions, it seemed to 
me that there are some changes that the Committee might well 
consider. 

First of all, with respect to the 1975 deadline, 
you recall that some of the emissions are already covered by 
criteria documents. As to those, I think my own view is that 
the deadline ought to be retained. 

Other emissions, the nitrous oiddes included, are 
not subject to criteria documents . My recommendation here is 
that we make a timetable applicable to them dating from the 
time that criteria documents are issued to identify the health 
standards. That would be a timetable which would be the 
equivalent to that which we provide in the bill for those 
already subject to criteria documents. That would be roughly 
four model years, or five years. 

The third question that has been discussed and 
raised by members of the Committee is the question of whether 
or not there ought to be some kind of review made available 
for this provision of the bill in the event that it becomes 
impossible for the industry to comply. 

I think several proposals have been suggested. After j 
considering them all, it has seemed to me that if there is any j 
change made in the requirements, it ought to be made by the 
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Congress and no one else. It is the Congress which has the 
ultimate responsibility for setting this policy and all of its 
implications for the country and our economy and our society. 
Any change in the policy ought to be a Congressional change, 
in my judgment. 

So I have developed language which I would and will 
in due course, after we finish our general discussion, 
recommend to the Committee. This language — and the best 
way to describe is is to read it — is as follows: 

"After six months following the enactment of this 
section, the Secretary shall report to the Congress with 
respect to the development of systems necessary to implement 
the emission standards pursuant to this section. Such reports 
shall include comments regarding the continuing effects of 
such air pollution agencies on the public health and welfare , 
the extent and progress of efforts being made to develop the 
necessary systems, and any recommendations for additional 
Congressional action necessary to achieve the purposes of this 
Act." 

My choice of this approach is based upon the 
following reasons 

First of all, if we adopted a fixed timetable, the 
Congress is going to be continually subjected to pressure from 
the industry to repeal those provisions or to modify them by 
legislation. 
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Secondly, pressures are likely to be such that 
some way of considering the issues ought to be created. 
This, it seems to me, would be an orderly way. It would make 
possible an orderly presentation to the Congress of the 
developing sitxiation with respect to the technology, the 
efforts made by the industry, the increasing knowledge of 
health effects, with any changes that may take place in our 
evaluation of those effects as time passes on, and adequate 
time for the Congress to respond to whatever changes may 
indicate a change in the policy. 

We don't normally think, I suppose, of Congress as 
an appeal body, but it is. It is as well equipped, I think, 
as the Judicial Branch — maybe better equipped — to consider 
the technological question as well as the public-health 
questions that are involved. And, more than that, it is more 
directly responsible to the people of the country. 

So this way of dealing with the problem of reviewing 
the policy as time goes on appealed to me as good, or perhaps 
better, than others that have been advanced. 

So much for my general remarks, Mr. Chairman. I 
think it might be timely at this point to open up the discus- 
sion to a general discussion with members of the Committee. 
And then we could get into the specific provisions of the 
title. 
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Senator Gurney. Mr. Chairman? 

The Chairman. Yes, Senator Gurney. 

Senator Gurney. I wonder if Senator Muskie could 
outline for those of us on the Committee that aren't familiar 
with the pick-and~shovel aspects of this bill what this means 
to the industry as far as this 1975 deadline is concerned. 

Now, 1 mean by that, how much time would the 
industry have from now to develop a device in order to install 
it on these 1975 models? I am not familiar with that, and I 
don ! t think some of the other members of the Committee are, 
either. I wonder if we could have that outlined for us. 

Senator Muskie. The industry, of course, is in a 
better position to discuss its production schedules as thay 
relate to model years, but this bill would require that the 
new standards be met by the 1975 model car. Those would be 
available, by the traditional practice P in the fall of 1974. 

Perhaps Bill can correct me on this. How far in 
advance of the model year is the hardware fixed? 

Mr. Billings. Under the current procedure for 
emission systems, they submit prototype vehicles for 
certification in about March preceding production in the fall, 
and sometimes as early as February. With the new test 
procedures, they indicate they are going to have to submit 
them earlier. That means that sometime in 1973, under this 
procedure, they would have to have exhausted their 
technological-development work . 
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Senator Gurney. They would have to what? 

Mr. Billings. They would have had to have exhausted 
their work on technological development, in order to turn that 
technology into hardware. 

The Chairman. May I interrupt at this point? 

Leon, I believe there was testimony that indicated that 
it would have to be by October 1972, rather than the date you. 
have given in 1973. I am not sure about that. 

Dick, can you elaborate on that? 

Mr. Royce. Yes, Leon's comment regarding the date of 
hardware and submission of prototype, I think, is accurate. 
We have been told, though, that a great deal of lead time has 
to be offered even before the prototype, engineering design 
and ordering of hardware. 

They have told us that in general a model takes 42 months 
to bring from preliminary design to manufacturing. 

Senator Muskie. That is 3-1/2 years. That is 
inconsistent with the performance under the 1965 Act. We 
initially undertook in that Act to make it applicable to the 
1967 model year, which would have been the fall of 1966, 
following enactment of the legislation in 1965. 

They urged that they needed another year. We gave them 
the other year, and that was satisfactory. That meant the 
fall of 1967 after passage of the bill in the fall of 1965. 
They were able to meet that. 
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So the idea of 42 months, which is almost four years, 
3-1/2 years, is inconsistent with the record of the 1965 Act. 

Mr. Royce. If I may, Senator, the devices required by 
that Act to meet the 1968 standards were rather ad-on devices 
and were not as thoroughly engineered and integrated into 
the system as the devices or emission-control system that they 
now foresee. 

Senator Muskie. They are also talking about ad-on 
devices. I gather that General Motors is considering a 
catalytic muffler as its approach to the problem, and that is 
an ad-on device. They have been working on it for some years. 

In the first hearings in the 1965 Act, they told its they 
had absolutely no way of meeting national standards. A year 
later they told us they could meet it for the 1968 model year 
and in the fall of 1967. So their testimony changed 
drastically in 12 months, and it has changed since then. 

Now, I wouldn't presume to argue the technological 
capabilities of the industry. I don't think any members of 
this committee or the staff is capable of arguing the 
technological capabilities of the industry. If we were to 
base this legislation wholly upon our understanding of the 
technological potentials, we might never write a bill. And if 
we were to write it only in accordance with the industry's 
disposition with respect to , stretching that technological 
capability, I suspect we might not have a 1980 bill, except 
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for events of recent days that have put the pressure on them. 

They were hesitating as to whether they were willing to 
commit themselves to the 1980 deadline at the time this bill 
was reported out of the subcommittee. Now that hesitation 
seems to have gone by the board. 1980 looks so much better 
than 1975 that their doubts have melted away with respect to 
1980, 

All I am 3aying is that 1 understand, of course, the 
automobile industry has tended to become perfectionists in 
its view of technology. They have been put under the gun by 
Nader, by American expectations and American taste. And so 
they tend to take all the time they possibly can to refine and 
test and perfect changes in technology that aren't related to 
air pollution. 

That is understandable, and they are reluctant, and always 
have been ever since we began the consideration of this 
subject, to consider substitutes for the internal-combustion 
engine, because they have spent a half a century refining the 
internal-combustion engine. And they know the American 
motorists find it comfortable and convenient, and they don't 
like to shift to something that will require a period of 
refinement in the future. 

That is all understandable, and those are considerations 
that are perfectly appropriate for them to urge. But our 
responsibility is not to make a technological judgment, 
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although obviously we ought to be influenced by whatever 
judgments we perform in that area. Our responsibility is to 
establishment, I think, what the public interest requires in 
terms of health. 

In this context, with the subcommittee bill reported out, 
you cannot get — at least I can't — from the industry a 
satisfactory disclosure of what they really think is possible. 
They are going to hedge it. They are goint to not on3.y 
because of the proprietary interests involved, but because they 
don't want to stick their necks out. They are going to be as 
conservative as the devil in disclosing to us what might be 
technologically possible. And 1 understand that, also. 
That is not their responsibility. 

Mr. Billings. One additional point is that the staff had 
some secret meetings with the automobile industry, and they 
proposed some language changes in this section. All of them 
related to promulgation of the final standards January 1, 
1972, similar to the language that th«?y presently presented. 

The staff asked them if they didn't have a final standard 
until January 1, 1972, how long would they need then to gear 
up to meet that standard, assuming they wouldn't know what they 
had to meet until that final date. 

They said that would give them 17 months in which to do 
all the developmental and technological research and get ready 
to cast the molds for use in 1973. That is all the information 
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Senator Gurney. You say they said 17 months was enough? 

Mr. Billings. They said if they had a final standard on 
January 1, 1972, that would give them 17 months in which to 
find out whether or not they could meet it. By mid- 19 7 3 they 
would either have met it or they would be beyond the date 
which they could promise to produce a car before 1975. They 
figured they would need that. 

Senator Mu3kie. In other words, what you derive from that 
is that mid- 1973 is the point beyond which they could not make 
changes for the 1975 model year, which is consistent with what 
we have been saying. 

Senator Gurney. Okay. 

Senator Muskie. He was not saying that in the 17-month 
period they could produce the technology. 

Senator Jordan. Mr. Chairman, 1 have been told, not by 
any of the automobile people, but one of the automobile 
dealers in my state — and I was hopeful this week end that 
the industry — that it was much easier for them to have gone 
as far as they have in the technology to meet the standards 
set by California than it would be to go this last step, as 
required under this bill. They have been working on that, but 
they have not reached that point in technology where they 
could achieve it. They don't know what it is, nor how. 

I gather from the people who sell automobiles, and the 
garage people and the dealers, and so forth, that the 
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automobile people who make automobiles are just as anxious to 
make an automobile that the public wants as anybody else, and 
they have been spending millions of dollars trying to develop 
these things all along. 

So I don't understand why we would say that the 
automobile people don't want to do something that is good for 
the public, or we think the public wants. I don't understand 
why they would take that attitude. I don't think they are. 

Senator Muskie. The first point I make is that obviously 
it is more difficult to complete the job that remains to be 
done than it was to do what has been done up to now. The 
rough-ready prototypes are also easier to develop than a 
refined product in a field of this kind. 

Secondly, as to the industry's willingness or unwilling- 
ness in the past, my argument in this bill isn't related to 
any finding of guilt or non-guilt in that respect. My own 
feeling is that they have been less than urgent in this 
feeling, but that has got nothing to do with what I think must 
now be done. They have had, since 1964, which is six years 
ago, to develop a real sense of urgency to press not only for 
refining of the internal-combustion engine, but also the 
development of other forms of power for the automobile. That 
1965 legislation, which was first introduced in 1964, and was 
certainly a harbinger of things to come — and, as a matter of 
fact. Secretary Ribicoff , when he was Governor was raising this 
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issue in the late 1950s with respect to the automobile. So 
they have seen the handwriting on the wall. 

And you say "millions." Well, "millions" sounds like a 
lot to me when I haven't got thousands. But in terms of the 
resources of the automobile industry, they have not made the 
kinds of investments that I think the public interest 
requires . 

Again, I repeat, guilt or non-guilt has got nothing to do 
with what I think we need to do in this legislation. 

You say they want whatever the public wants.. Well, if I 
read Mr. laocco's press release of yesterday correctly, he 
is trying to tell the public what they need. He is not 
interested in finding out what they need. He wants to try to 
make sure that the public wants what the industry feels it is 
prepared to produce. That has always been the attitude of the 
manufacturers of goods in this country . They try to set 
public tastes. They don't go out and research too much on the 
specifics of public taste. 

That is what advertising is all about. You listen to the 
advertising, and you would think you had pollution- free 
gasoline now. All you have to do is listen to it. 
Senator Spong. Don't get me started. 

Senator Muskie. And we know better. What the industry 
wants, I am prepared to assume that the members of the 
automobile industry are men of good will, interested in the 
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public welfare, but their application of the public welfare 
to what they themselves are doing would foe colored by their 
self-interest in the same way ours is, or that of anybody else,] 

Senator Bayh. Would you yield for just one question? 

bo you feel that the language you have suggested here is 

the type of language that would permit the Congress through 

- 

legislation to apply maximum pressure and yet at some future 
date to change the target date or the criteria if it develops 
that that is an unreasonable or unworkable criterion at that 
later date? 

Senator Muskie. Well, it would subject Congress, of 
course, to considerable pressure. But Congress is going to 
be subjected to pressure, anyway. 

Senator Bayh. No, I wasn't concerned about the pressure 
on Congress. That i3 our job. I. was wondering if the 
' language would apply the maximum amount of pressure on the 
industry to have an all-out effort to make sura they are 
100-percent instead of 50-percent, and then if at a later 
date we find that 100-percent is not going to hit the target 
that we would be able to revise our estimate in light of the 
technology that has been brought to light in the ensuing 
c,'i . : . ••- 

Senator Muskie. In other words, what you are asking is 
if this offers a potential escape that would reduce the 
pressure on the industry, la that the question? 
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Senator Bayh. No. I am wondering if it maximises the 
pressure on the industry now and yet gives us a chance to 
compensate for an error which we may have made in our 
judgment, inasmuch as we don't know ourselves what is going 
to be available by 1975. And it is conceivable that two years 
from now we might think that we made an error. 

But in the meantime, if the industry has not been making 
a maximum effort, we are never going to know. 

Senator Muskie, I think you have said what I thought you 
said. Let me make clear that this language would not supplant 
the 1975 deadline. The bill would still have that deadline 
with respect to all pollution emissions, and slightly later 
than that with respect to those not now subject to criteria. 

This would simply provide an orderly way for Congress to 
consider developments under that policy. 

The possible points of review that have been suggested — 
and maybe I can get at your question this way ~ are, one, 
judicial review. And that is a direct judicial review, 
comparable to that provided in Title 1. 

Two, a review initiated by the Secretary of 
Transportation if he becomes convinced that the industry can't 
meet the deadline, which is a novel approach, but with some 
appealing features, or a Congressional review. 

It seems to me the first two would provide an escape 
hatch for the industry. With a judicial review, the autcmobilej 
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industry could stretch out the litigation for years. I am 
reluctant to open up that escape. 

The review initiated by the Secretary of Transportation, 
which would begin sometime in mid- 19 72, would generate 
obvious political pressure. And if you can envision the 
Secretary of Transportation of this Administration opening up 
this issue in June of 1972, you can build up a picture of 
political pressure that is quite interesting. 

It would seem to me that the best thing to do would be 
to recognize what is going to happen, anyway. That i3, if we 
adopt the deadline, the industry is going to begin to apply 
pressure to Congress almost immediately for a change. So the 
best thing to do is to channel that pressure into a 
constructive way of evaluating the technological developments 
and also improving knowledge with respect to health effects. 

You ask how can we test any industry judgment as to the 
technological feasibility or non-feasibility. Well, I think 
the Administration, the Executive Branch, would be building a 
capability to do that. The Administration has already 
announced a program to push for the development of clean 
prototype cars, in other words, mounting a Governmental 
effort paralleling the industry effort to expand the 
technological limits. 

So I think in the course of that program the 
Administration will develop a capability of evaluating the 
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technological feasibility of the whole approach to the 
problem. 

I don't really regard this as creating an escape hatch. 
But it does provide for an orderly way for Congress to review 
the policy between now and the time when the crunch really 
comes . 

The Chairman. Senator Cooper? 

Senator Muskie. Incidentally, John, would it be helpful 
before you ask your question, or afterwards, if 1 review the 
opinions I have received following our last conversations on 
the judicial review? 

Senator Cooper. Yes. 

Senator Muskie. Could X have that memo, Howard? 

A week or two ago Howard and John raised with me the 
question of whether or not Title 2 would be subject to 
judicial review even though we did not provide the judicial 
review in the legislation. So I asked some legal friends of 
mine whose opinions I value to put together a brief 
discussing this question. And I would be happy to make this 
available to members of the Committee. 

I don't know that I should undertake at this point to 
read the eight pages. If I were to summarize the. memo — and 
Howard has had a chance to read. J-. tr briefly , and he can 
supplement whatever I have to say — that there are several 
decision-making provisions in the bill with respect to the 
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Secretary. And those would be subject to judicial review. 

But the ultimate question of whether or not the 1975 
deadline would be subject to reivew is answered in the 
negative. The only way that that question car; be raised* 
according to this brief, is on Constitutional grounds, as 
deprivation of property without due process. 

The brief holds that the Court is unlikely to hold such 
a bill un-Constitutional. 

Let mi read perhaps that provision, that part of the 
brief t 

"The chances that a court would strike down a Federal 
statute such as this are minimal, regulating as it does, 
economic and commercial activities affecting the public health 
and welfare. 

"The primary basis for a Constitutional challenge to 
Section 202(e) (1) would be the assertion that the section 
violates the substantive due process safeguards of the Fifth 
Amendment. It could be alleged that the Congress had no 
rational basis for designating 1975 as the deadline for 
compliance with the emission standards, and no basis for 
designating that the reduction in emissions be ninety per 
centum . . . either from standards established prior to the 
Act's enactment or from average emission levels of 1970 model 
year vehicles. 
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"However, there is little likelihood that a court would 
uphold such a challenge assuming that the legislative 
history contains even minimal support for such statutory 
provisions of Section 202(e)(1). Presumably,, the record will 
include some evidence that the public health and welfare could 
not allow delay in commencing emission control beyond 1975. 
Presumably, some evidence was relied on to support the minimum 
reduction of ninety per centum. 

"The decisions of the Supreme Court make clear that a 
court will not override Congressional judgments as to such 
commercial/economic matters so long as some rational basis 
supported such judgments. ... 

"Such a standard means that a finding of any rational 
basis for requirements 3uch as the 1975 deadline or the 
ninety per centum reduction will suffice to avoid a holding 
that the requirements are violative of substantive due process. 

"Moreover, the courts have applied this test in practice 
in such a way that no Federal statute has been struck down as 
violative of substantive due process since 1937. An extreme 
i-rationality would have to underlie the provisions of 
Section 202(e)(1) to cause a court to reverse its settled 
refusal to overrule Congressional judgments as to economic 
matters . 

"Nor is there any possibility that the enactment of 
Section 202(e) (1) would be held to be outside the Constitutional- 
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powers of Congress. The power of Congress to regulate 
interstate commerce under Article I, and the Court's broad 
interpretation of that power afford adequate authority for 
the requirements imposed in Section 202(e) (1)." 

Senator Spong. Was that memorandum written before you 
moved Section 116 into Title 3? 

Mr. Billings. Yes. The memorandum was written on the 
assumption that 116 applied to Title 2. 

Senator Spong. It was? 

Mr. Billings. Yes, sir. 
': : . : . 

Senator Muskie. I will ask the staff to reproduce that 
memorandum so that each of you may have a copy of it. 

Senator Cooper. Mr. Chairman — and if I may get the 
attention of the Committee — I want to raise a few questions 
which are general in anture, but I hope they may have some 
effect. 

I have had a chance to read the revised draft, and I 
think it is much improved. I will outline my understanding 
of what this section will do and see if I am wrong. 

As I understand it, this Act, if this bill is passed and 
becomes an Act, the standard for the 1975 model will be known 
by the automobiles companies. They will know what they have 
to achieve in their 1975 models. 
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Now, between now and 1975 the automobile companies would 
have no difficulty in meeting existing standards — I don't k: 
whether they would have difficulty or not, but less difficulty, 
anyway, in their models between now and IS 75. There is 
probably no problem about those. 

Senator Muskie. That is right. And to supplement that, 
now standards have been agreed upon between the industry and 
the Administration for 1975 that apparently the industry is 
prepared to meet. 

Senator Cooper, Our overriding interest, I assume, is 
that by 1975 the emissions from these automobiles will be 
brought into conformity with this language and will achieve 
proper air-quality standards. I don^t presume we are trying 
to put the automobile companies out of business. What we 
are trying to do is to urge them through this legislation to 
take steps to meet those standards. 

Now, practically, what do they have to do? I assume they 
have to have research and build a prototype, and by machinery -•■ 
Howard might know what it is — but certain machinery which wili 
enable them, if they meet the standards to produce an output 
of cars after' 1975. 

Now we come back to the question of, assuming that every 
effort is made to meet those standards by the automobile 
companies, and they make any progress, but they can't meet 
them, but their failure to meet them is not — I mean it is in 
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they could appeal to the Circuit Court, and the Court hears 
it on the record. 

• What I am saying is, on the question of certification, 
could that same procedure be made available? 

Senator Muskie. I think this memorandum 

Senator Cooper, I couldn't find that procedure. 
Senator Muskie . 1 think this memorandum says that- — • 
Senator Baker. Mr. Chairman, while you are looking, if 1 
could make one comment about Senator Cooper's suggestion, I 
think it is a good one. But we would have to do two things. 
First, we would have to accept at face value, or write into 
the statute a requirement that the certification or revocation 
sections were governed by the provisions of the Administrative 
Procedures Act. Number two, if we are to go the full route 
and obtain the relief that I believe Senator Cooper suggest, 
if I understand it correctly, and spell out the jurisdiction 
of the reviewing court to consider the feasibility of the 
compliance stage — because, clearly, the memorandum points 
out — and I entirely agree — that the compliance date, 1975, 
is non-reviewable as an exercise of proper Congressional 
discretion, unless we make it rex'iewable by statute. 

Senator Muskie. Right. Let me read this from the memo, 
which I think covers my understanding of your point. 
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"If emissions standards were not in effect for particular 
air pollution agents prior to enactment of the Act, he must 
determine 'measurement techniques' to measure actual emissions 
of such agents from 1970 model year vehic3.es and engines, and 
must determine which statistical method will be utilised to 
ascertain the 'average' of such actual emissions. He must 
apply the emission standards to particular vehi.cl.es and 
engines to determine whether he can certify compliance with the 
emission standards. And he must determine which type of vehicle 
is a 'new light duty motor vehicle' and which type engine a 
'new light duty motor vehicle engine' to which the section's 
requiremnts are applicable. 

"Section 116(a) provides in part that — 

"'The United States Court of Appeals for the District off 
Columbia Circuit shall have jurisdiction to hear and decide 
any petition filed by an interested persons against the 
Secretary for review (a) of any promulgated ambient air 
quality . . . emission standard ... . ' 

"Thus, Section 116(a) provides expressly for judicial 
review of the Secretary's determination ... subject to the 
minimum statutory reduction of ninety per centum ... of 
emission standards under Section 202(e)(1). The other 
determinations by the Secretary under Section 202(e) (i) (set 
forth above) are so subsidiary or related to the determination 
of emission standards under Section 202(e) (1) that the review 
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provisions of Section 116 would be extended to them. Thus, 
the Secretary's determination of 'measurement techniques' and 
statistical averages, his determination as to certification, 
and his determination of whether particular types of vehicles 
and engines are subject to the section are related integrally 
to his determination of the proper emission standard. For a 
court to review one such determination while refusing to 
review the others would truncate arbitrarily the court's 
review of the reasonableness of the Secretary's imposition of 
a particular emission standard on a particular type vehicle 
or engine." 

So if I understand your question correctly, the memo says 
there would be a review under the judicial-review section of 
this bill of the Secretary's decision as to whether or not to 
certify an engine as in compliance. 

Senator Cooper. I would like to go a little further 

Of course, there is a judicial review upon the question 
of the ambient-air quality standard. There is a judicial 
review beginning on page 55, a very comprehensive review. And 
1 think it is a fair review upon the question of the 
re vocation . 

Senator Muskie. i\nd the new print has that on page 84. 
Senator Cooper. It seems to me on the question of 
certification that we could provide that same process. And 



then I think we have covered it. If the Secretary is in it 
and the courts are in it, I think we would be doing the full 
; | ob . 

Sena tot Gurney . May I ask this question in connection 
' : =■ :.z; ' •;' • 

The judicial review, I take it, is under 55 here, on 
page 55, as far as this section is concerned. However, doesn't 
it do only this? 

In other words, the car is ready for manufacture. The 
Secretary takes a look at it, conducts a test. It does not 
meet the standards in this bill. The Secretary, of course, 
has no option other than to deny a certification, because it 
hasn't met the legislation, even though the Secretary might 
feel that perhaps it wasn't possible to meet the 
uii , - vl- , 

So the judicial review is really only, did the Secretary 
failt to exercise his certification properly under the 
legislation? And if he did exercise it properly by denying 
the certification because the standards hadn't been met, 
then there is no judicial review, as I understand it, in this 
legislation. 

Is that correct? 

Senator Muskie. There is judicial review, as I understand 
the memo's interpretation, of either the granting of a 
certification or the denial of a certification. That doesn't 
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mean there is judicial review of the standard as set by the 
statute. But there is a judicial review of the decision to 
certify or not to certify. 

Senator Gurney. Right. So really what we are saying is - 
and I am simply asking for information- — 

Senator Muskie. I understand. 

Senator Gurney. that if xhis thing is impossible to 

meet, then we will have to come back as a Congress and do 
something about revising the law. 

Senator Baker. May I interpose at this point? 

I understand that there is no provision that explicitly 
provides for a review of refusal to certify. There is only a 
provision for judicial review in the case of suspension or 
revocati >n. 

It seems to me that the Act requires a certification with 
a model change, which is synonymous with every year according 
to present automotive practices, which means that there is no 
provision for the review of the failure of the Secretary to 
certify a n«w model. 

Am I correct in that interpretation? 

Is that is so, then I think it is a serious defect that 
we have to rectify. 

Senator Muskie. I don't think the review provision refers 
specifically — I will ask the staff — that it specifically 
refers to certification. 
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Mr. Billings. 55 provides a review of certification 
revocation and suspension. But Section 308 does not refer 
specifically to certification. 

Senator Baker. John, I understand what ^ou are driving atj 

Senator Muskle. What it says is that any interested 
person may file a petition against the Secretary for review, 
one, of any promulgated national ambient-air quality standard 
goal, prohibition, emission standard, standard performance, 
waiver granted pursuant to Section 114(c) (4) of this Act in 
the United States Court of Appeals for the District of 
Columbia, and, two, of any approved or promulgated 

Senator Baker. Ed, let me interrupt a moment. 

The next line refers to what we are talking about. I 
think that would cover the matter I was concerned about. That 
is on page 55, line 7. 

Senator Gurney. Lines 5 and 7, the end of 6 and beginning 

of 7. 

Senator- Jordan. May I ask a question? 
The Chairman. Go ahead, Everett. 

Senator Jordan. I understand that any of the automobile j 
companies that say, or any one of them, or all of them, say 
by 1975 that they can't meet this standard, they would have j 
to come back, and Congress would have to change the standard. 
There would be nobody else who could do it accept Congress. 
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Senator Muskie. No, the language says the Secretary shall 
report to Congress, and the Secretary would require the 
industry to make reports. The industry under this section 
would be able to go to the Secretary on its own initiative. 
The Secretary would first make adjustment as to — well, the 
Secretary has two responsibilities under this language, first , 
to receive information and to seek information on 
developments, and, secondly, to include recommendations for 
additional Congressional action necessary in the light of the 
information which is reported. 

Senator Jordan. I understand that, but the Secretary 
has no power to extend the time schedule or anything else. 
Congress would have to change it. 

Senator Muskie. That is right. 

Senator Jordan. Then we would be right back here arguing 
about something else again. 

Is there any other legislation in effect that the 
Congress has to carry out the standards set up, and they have 
to come back to Congress to get a change of anything? 1 den": 

Senator Muskie. I don't have any such comprehensive view 
of the section. But let me make this point, that we set up 
authority in the Secretary in 1965 to set standards relating 
to motor vehicles. There was complete authority. 
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Notwithstanding that fact, the question comes to Congress, 
as it inevitably would be. Policy questions of this kind are 
questions for Congress to decide. And if there aren't other 
remedies available, Congress is always going to be asked to 
answer them. The view that Congress can escape the political 
pressures involved in deciding a question like this is, I 
think, unrealistic. 

If we were, for example, to give the Secretary all 
authority to set standards and timetables, doing none of that 
ourselves in this legislation, the Congress next year would 
have to undertake legislation to go further than that. So you 
m-.:\; ;<_:::;.?.:'■■. !: . : :•- r- 

If we pass the bill as it is, even without writing the 
kind of language I suggested, the Congress is going to be 
subject to pressure to modify it, weaken it, dilute it. The 
Congress cannot escape this issue by anything we write into 
this bill, as I see it,. 

Senator Jordan. What is the purpose of setting up the 
$30 million in his budget to try to develop the very thing that 
we want done under this bill if they know it now? Or is there 
any data or engineering or technical information available that 
would lead us or anybody else to believe that these goals could 
be met? 

Senator Muskie. Well, I think I have covered those points 
already. But I would be glad to repeat them. 
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One, the President's $30-million program wa.3 set up before 
legislation of this kind was offered or recommended or enacted. 
It was perfectly appropriate as an approach to try to expand 
the technology of the industry. 

Secondly, even with this kind of legislation that kind of 
a program is useful, because it would develop in the 
Administration a capability of judging the technological 
capabilities of the industry. 

So I would say, bless it, and let him go forward with 
that program, with or without this legislation. 

Thirdly, no matter what we do, in the last analysis the 
final determination as to what is technologically feasible or 
non- feasible is going to rest in the industry. 

The question is, how much public pressure — or how 
much pressure should we exert on the industry in order to meet 
public goals related to health? 

If you leave the decision entirely to the industry 
without any pressure from public policy at all, it is going to 
be a long time before you get a clean care. And the 
Administration recognizes that. We recognize that. And I 
think that the industry recognizes it. 

Senator Cooper. May I make one more point? 

I have no interest in the automobile companies or any oil 
company or anything else, but as I said at the beginning, what 
our purpose is is to meet the standards and at the same time 
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not arbitrarily put them out of business, not only the auto- 
mobile industry but all associated industries related to the 
automobile industry. 

I would assume at some point before 1975 there would be 
some companies that would have to make a judgment as to whether 
or not they could reach the standard and make a judgment 
whether they would have to re-equip and buy the machinery and 
set up their whole production line, or whatever it is, and 
that involves a question of whether they could really ask their 
shareholders to finance such an offer, or whether in fact they 
could finance it, whether or not their situation was such that 
they could go out in the market and get money for it. 

■ 

Is this possible? You are right on the first thing. There j 
is a judicial proceeding. I was wrong on it. That is for 
certification as well as suspending the certificate, and the 
final decision will have to be made by the Congress, 

But would it be possible, and I throw this out, that at 
some point, say 1974, that companies which believed that they 
were making an all-out effort , but could not reasonably meet 
the standard in 1975, would it be possible to put a provision 
in along t*>e lines of the ambient air quality standards, that 
at that point in 1974 we would be able to determine whether 
they had made the effort, and the pressure would be on them 
until 1974 to make the effort, but then they could make an 
application to the Secretary with all proof and he would have 
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j the authority to arant an extension of not more than one year? 

2 Senator Jordan . Mav I ask another eroastion? 

3 Senator r-ooper. Let me keen on this a moment yet. 

4 Senator Muskie. Senator Cooper isn't done. 

5 Senator Cooper. Me provide as far as the ambient air 
quality standards, the Governor could secure an extension of 

j One year, and year after year. 

a The proposition I made, and I will say that it just came 

g to my mind, if you had such a proceeding in 1374 that could 

rg force and compel the automobile companies to make every effort 

■ - 

in those ensuing years from now unitl 1974, then they could 
show that they have tried in good faith, but couldn't meet 
them. 

It seems to me some proceeding like this would be 
reasonable, but not for more than one year„ 

Senator Spong. But Senator Cooper, they weald have to 
know by mid-1973, if I understood what they have said earlier 
in terms of this 1975 cut-off date. 

Senator Cooper. Whatever date it was. 

Senator Spong. You are just using 1974. I am not surprise 3 
that everybody seems to oppose a judicial review of this. The 
automobiie people say they don't want a judicial review because 
it would take too long, and that is one of the reasons you have 
assigned this morning in discussing it, is the time lag. 

But, frankly, I have felt for some time that the best of 
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, the three alternatives Is a judicial review of it which would 
guarantee to the industry if they could not perform that they 
would be granted some extension. I find that preferable to 
the Secretary having authority to do it, and I am not saying 
to Senator Muskie that i tiink this third alternative here is 
better than having the Secretary do it, 

I don't know that Congress itself is going to be equipped 
to make its collective decision, and I am just trying to, by 
talking out loud, to seek the direction in which we can provide 
this, 

I hope that we have explored the judicial review as 
thoroughly as I think we should. 

The Chairman. Thank you, Bill, for coming into the 
discussion at this point with your feelings „ 

Senator Baker. Mr, Chairman. 

The Chairman. Senator Baker. 

Senator Baker. My lawyer friend. Senator Spong, expresses 
his preference for judicial review, and I have a similar 
preference. It has been pointed out to me by Jim Jordan on 
my staff, and I think it is a point well taken, that if we are 
not extremely careful on this point that we are going to create 
the illusion of an incentive to apply without the substance. 
Because, after all, who is to prove that it can't be done? If 
the automobile companies are in such a unique position to know 
what can or can't be done, if we are not careful it is going to 
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be impossible to dispute them. 

I think it is important that this have substance to it, 
to see that the grounds for relief are carefully spelled out; 
that the petitioner, the industry, has the burden not only of 
having gone forward with the proof but the burden of proving 
it is technologically not feasiable to perform those standards 
in this time. 

I know of no language that protects us in that respect. 
But I am sure we can try with it. 

I conclude only by saying that I believe judicial review 
is the only way we are going to provide the maximum impetus 
to the industry to perform, and provide against impossibility of 
performance and do so in a way that is clearly ascertainable 
by all the parties. 

The Chairman. Are you saying, Howard , that — let' 3 say 
the Secretary of Health would be the defendant in these cases? 

Senator Baker. I am not sure. I think that is a point we 
have to carefully examine, though, whether first, there would 
be an administrative judgment by the Secretary of DOT or HEW to 
the effect that performance can not be accomplished with a 
mandate to the Secretary to file a petition for relief, or give 
individual companies or any citizen the right to petition for 
that relief, and I am not sure. 

Senator Cooper. One point is this: By 1975 they have 
either complied or not, they are either in business or out of 
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business. I thought at some point before that, and at a 
point close enough to 1975 that we would require them to have 
taken all steps to come into compliance, in good faith, that 
at some point before 1975, and what it would be I don't know, 
that some procedure be provided, if they could show on good 
faith that they had taken every Step, that they would get 
some extension of a year. That is the proposal I make, or 
suggest. 

Senator Gurney. Mr. Chairman. 

The Chairman. Ed, yes. 

Senator Gurney. I knind of favor the judicial review, 
too. That is why I asked earlier if the only recourse was to 
Congress. 

It seems to me that if we make the only recourse to 
Congress, even though x*e have the suggested language that 
Senator Muskie has given us recently here about reports by the 
Secretary, that we are setting up a standard that may be 
impossible to comply with, and it seems to me that is a general 
feeling, it certainly is within the auto industry, and I thirk 
some members of the committee have doubts about it, too. 

I think we are providing a situation in Congress like we 
have had before when we had a railroad strike, and I can 
remember two or three of those situations in the short time I 
have been here. There is negotiation under the Railway Labor 
Act and the parties are sitting dcwn and bargaining, and at the 
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eleventh hour Congress has come in two or three times and 
passed an /let in order to keep the railroads in business, and 
I am just afraid that is going to happen in this situation here 
We are going tc get up with a dealine, and then it is a 
question of relief from the Act or no automobiles, and, of 
course given that choice we all know what is going to happen: 
we will give relief from the Act. But I am not sure we will do 
it with a thoroughness that might be required by a court 
review, if we give an escape hatch or some method for the 
companies and the Secretary to air their respective cases in 
court. 

So I would think we would be wise to put the judicial 
review in. 

Senator Muskie. May I make a point or two here. 

First of all, I don't think the analogy to the Railroad 
situation is applicable. After all, there was another procedure 
established for the resolution of those labor-management issues. 
There was collective bargaining, there was Federal Mediation^ 
and all those other procedures were established and followed 
ajid yet, notwithstanding that, the issue came, to the Congress. 

The Congress can not escape this issue either. 

On the question of technological feasibility, as' I say, we 
don't have the capability for knowing the limits, but here it 
is interesting to know in connection with the clean air contest 
the Ford Capri, which was the winner, was equipped with 
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catalytic devices, and using unleaded gas, met the 1980 
standards „ 

The second vehicle, burning propane gee, also equipped 
with catalytic devices, met the 1980 standards except for 

■ 

hydrogen oxide, for which it was close „ \ "' 

Now these, of course, were not production line vehicles, 
but in 1970 they met 1980 standards, so that at least with 
respect to one car, presumably it could be repeated, they 
met the 1980 standards. 

So that at the very least the suggestion i* the industry 
found a way to produce one automobile that would meet at least 
these standards in 1970. If that is the case, what is involved 
is a point of economics and not technology at this point. 

Now, how the devil do you prove the negative of the 
positive on that? The industry hasn't said to us that it doeu 
not have the capital resources to do the job. In no meeting X 
have had with them have they raised that argument. The only 
argument that they have raised is that technologically they 
can't do it. Yet Iacocco was quick to take credit that Ford 
met the standard in this way. It is in a very limited way, I 
understand that, but that the standarda are beyond the tech- 
nological capability of the industry is an argument that I think) 
not not be made in light of this performance . 

Mr. Billings. Mr. Chairman, one additional point: In 
one of the meetings with the industry the Minority Counsel asked 
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the automobile industry if they could produce a vehicle which 
met the standards. They said if they could males one car that 
met the standards technically they could produce vehicles that 
would meet the standards, once they got over the hill. Once 
they found the technology, they could produce vehicles that 
would meet the standards. 

Senator Muskie. There is one other point and I tknow that 
other members of the committee have met with members of the 
industry, as I have. I met with three or four of them in one 
group. They asked to, and I agreed to, and I am sure others 
have , 

President Cole of GM made points on this question of 
feasibility, bearing in mind the arbitrariness and unreason- 
ableness of what we are asking, he said that GM was this close. 
I don't know what that means in terms of years. The gap betwear 
his thumb and his first finger is something I can't place on a 
calendar. But he said it was realizeable, and that they had 
enough knowledge so that they were encouraged by the possi- 
bilities. 

The second point, and this is one that hasn't been 
discussed here today, he said that if the nature of the tests 
applied were changed so that it did not intrude into the test 
cycle with a cold start that they could meet the 1980 standards 
today . 

Senator Baker. If I can interrupt you a minute. I talkec 
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with Cole about that, and they can do the cold start, too. It 
may be that they have to change the measuring techniques so 
that you stagger the requirement, but they are hot on the trail 
of the cold start problem as well, by preheated gas. And, by 
the way, you are right, Cole is most impressive in his 
presentation. 

Senator Muskie. The fact is, and his arguemtn there is, 
that after all, the great problem is in downtown urban areas, 
and there is very little cold starting down there, and you coulc 
meet the standard without the cold start. 

In any case, the whole thrust is that they are close. They 
just don't want to be pressed that hart to bring their potential 
into reality. That is all. I think we need to press them hard. 
I don't think we are going to put them out of business but, 
again, that is a personal judgment. 

Senator Baker. Mr. Chairman, may I make two observations? 

The Chairman. Yes. 

Senator Baker, The first is that if we proceed with this 
we are going to have to make some provision for cross licensing 
because GM in my private judgment is so far ahead of everybody 
else that we are going to run the risk of putting Chrysler and 
Ford out of business if we don't do something. So I think we 
have to address ourselves to that problem. 

Number 2, Tom Jorling has prepared a memorandum which I 
believe must have been a compilation of what Senator Cooper and 
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I were talking about over a period of days, and it is quite 
good, and I would recommend that if the committee is inclined, 
that we take five minutes and take a look at it and see if it 
isn't close to a judicial review section that will serve these 
purposes . 

Tom has copies of that, I believe. It would be an insert 
between lines 3 and 4 on page 48. It would create a limited 
special rudicial review section for Title 2. 

The Chairman. Ed, I will a3k you to take over, and I 
will return as quickly as I can. 

Senator Baker. I have to go for 15 minutes. 

The Chairman. You mean you would like to stop now? 

Senator Baker. Yes, for 10 or 15 minutes , if we can. 

Senator Boggs. Mr. Chairman , I have to go with Senator 
Cooper. You mentioned in the beginning of our session that 
you had your meeting with the Chairmen, and the ranking Minorifc 
Members in Scott's office to discuss this schedule business, 
and Senator Cooper has to go, and I have to go -from the Post- 
Off ice and Civil Service Committee. 

Senator Cooper. I just want to go and make my appearance. 
I am only going to stay for 15 minutes* 

The Chairman.. Then we will recess until 11:15. . 

(Brief recess) 
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I 


Senator Muskie. 


1 would be glad to start, the discussion 


2 


with ray reaction to this. This is Senator Cooper's proposed 


3 


judicial review provision. What it provides, if I can get 


4 


at it this way, and I 


have given it some thought and some dis- 


5 


cussion in the 45 minutes since it was presented. 


6 


Senator Gurney. 


Where does this go in, Ed? 


7 


Senator Muskie. 


This is Senator Cooper's proposal. 


3 


Senator Cooper. 


I think Senator Baker joins me in it, too. 


9 


Senator Jordan. 


Why do you say light duty motor vehicle? 


10 


Senator Muskie. 


That is a technical description of an 


11 


automobile . 




12 


Mr. Billings. I 


think that is under 6000 pounds, as 


13 


opposed to a truck. 




14 


Senator Jordan. 


The ethers have engines in them, too. 


15 


What about diesel engines? 


16 


Mr. Billings. Under Section 202(a)(1) they would be 


17 


covered. 




18 


Senator Muskie. 


The place, 1 gather, would be at the top 


19 


of page 48 between lines 3 and 4. 


20 


I will raise these doubt 7, h&ve about this language. First 


21 


of all, this requires 


that a judicial proceeding can be invoked 


22 


not later than one year before" the effective date of standards. 


23 


I don't kow whether that means not later or not earlier. 


24 


Senator Cooper. 


NOt later than. 


25 


Senator Muskie. 


I assume what was in mind was that it 

- 
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should not be invoked before one year, but as it is written, it 
could be invoked next year. 
Senator Boggs. I sea. 

Senator Cooper. 1 think we could say not later or not 
more than 18 months, or something like that. 

Senator Muskie. In any case, what I was concerned about 
was this s A judicial proceeding involves, of course, the 
making of a record. The issue that that proceeding would raise 
is a technological and economic one. That kind of a record 
with respect to this kind of a problem is bound to be extensive,, 
comples, and time consuming. 

If we put in language that is not now hear that would, you 
know, set the time for such a proceeding, a year or eighteen 
months before the deadline takes effect, then we are talking 
about several months at that period that would necessarily 
have to be consumed in making such a complicated record. 

Then the court would decide and it would be subject to 
appeal to the Supreme Court and that also would be time con- 
puming. 

The Supreme Court would have to oform a technological checfc, 
just as the Second Court of Appeals would. 

What I am saying here with respect to my first point is 
this: if at that point there is a case for changing the dead- 
line, what the judicial proceeding would do is delay the respons 
to that fact beyond the time that the industry could comply 
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with either the court decision or the mandate of the legisla- 
tion. 

The industry has told us that they would need to freeze 
their property to types for the 1975 model year at about 
March of 1973, so that if the court were to find against the 
industry the judicial proceeding would have Hilled valuable 
time that might otherwise have been used to meet- the 1975 
&■[■: ■.Ziihvi'. I, • 

If in fact — and I would like to make this point — if 
in fact about March of 1973 it is demonstrable that it is an 
impossibility to meet the standard, the only policy making body 
in a position to respond quickly to that fact is the Congress. 
The courts can not respond quickly to it. The Congress doesn't 
need a record that must be sustained on appeal. All the 
Congress needs to do is satisfy itself that the public interest 
requires a postponement or a delay or an extension of time. 

The judicial proceeding must build up a record that is 
time consuming. That is my first point. 

The second point is that since what is involved is a 
question of establishing good faith, how do y prove or disprove 
the existence of good faith? This is subjective intent. It 
would have to be shared by many people and many companies. How 
do you establish this? The language reads, "Relief requires a 
showing that all possible efforts have been made to meet the 
standard of this subsection." 
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Well, already, as you say, some of the industry have 
indicated that they are that close to an achievement of what 
we are asking. If they are now, then how can they possibly 
satisfy us or, let alone anybody else, that they have made 
additional efforts in the interim that represent all possible 
efforts? I think that is a very difficult standard to prove. 

The third point I would make on this question of whether 
or not effective — Well, the second point, the petitioners 
have established by a preponderance of evidence that technical 
processes or other alternatives are not available. Prepon- 
derance of the evidence implies that on balance, considering 
the evidence supplied by the petitioners and the Government, 
that the net preponderance grants the supporting of relief. 
That means that the Government must be in a position to make 
i case. 

How does the Government make a case that all possible 
efforts have not been made, that all possible technological 
routes have not been followed, that all possible technological 
initiatives have not been seized? So how do you make a case 
on both si<Ies that is meaningful from the point of view of 
the Government's position in that litigation? 

We are hopeful that the Government will develop some 
expertise and even some technological capability of its own, 
but I doubt that it is going to match that of the industry. 

The kind of decision that is going to have to be made in 
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the time frame that this amendment proposes is an economic and 
political decision, one that is going to come to the Congress 
eventually if you send this to the courts. You initiate this 
action about January 1, 1974, the courts say "Well, we are not 
satisfied that you have made a case," and denies relief. 

So it is only a month or two away from the deadline. The 
industry may not even have g one forward with the production of 
any kind of an automobile since January 1, 1975, pending the 
decision of the court. At that point, where are we left? 

The Congress is then the only possible institution in a 
position to grant relief. He will say, "Well, there is an 
emergency, " and we will extend the deadline for a year and it 
may be too late in terms of production of vehicles for 1975 c 

I think if you pursue this form of judicial relief, or 
almost any other — I am not addressing myself much to the 
specifics of this — 1 don't think you can avoid at some point 
the necessity for Congress to make a decision. I think we ought 
to recognize that in the beginning. 

Stow this - is sort of rambling, but I would make one 
Suggestion, and I can't support this approach, but if the 
committee wished to do so it would seem to me that it ought to 
be conceded by secretarial hearing and secretarial finding and 
secretarial recommendation before you go to the courts. Other- 
wise, you are unloading onto the courts a technological problem 
without any guidance from non-industry sources to guide it. I 



1 

2 
3 
4 
5 
6 
7 
3 
9 
10 

n 

12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



315 

would make that one point with respect to it. 

But I could have these deep reservations about this 
approach, or any other judicial review approach, and that is 
why I haven't recommended one myself. 

But let me say this in addition: I think the issue is 
forming. I think that we ought to have a discussion and then 
we ought to present the proposals and vote on them and see 
where we stand. 

Senator Cooper. I would like to respond. 

As I said earlier, this proposal came out of some 
discussions that Senator Baker and I had earlier. 

Responding to the Chairman and his views: Above all I 
would say this, that it follows a precedent in the bill in 
which it provides that relief is going into the courts and 
asking for extension of a year upon the coming into effect of 
the ambient air quality standards > not only one year, but 
year after year until they make the case. 

Now, during the period which the court had this under its 
consideration, we don't suspend the requirements. There is no 
suspension of the requirements, which means that in that period 
that the court had it under consideration they would have to 
work as if relief were going to be denied. So 1 don't think 
there is any problem there. 

As to the question of the court, I say in subparagraph 1 
that all necessary good faith efforts have been made. Good 
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faith faith is certainly something that we know how to pass on. 
We do it in all kinds of ca: : is ■ 

Only giving them power to extend one year is much stiffer 
than the provision in the other part of the bill, which gives 
them indefinite extension. 

It doesn't remove the authority of the Congress at any 
time prior to that time or during this time to take action. It 
would be very easy to wait and see, "wait and see what the cour'. 
does," but as long as it does not suspend the requirement that 
it does not come into effect, I don't think there would be any 
opportunity for the companies to relax their efforts. 

I think it is just a matter of equity. Not being a lawyer 
I think it is equity and due process. I think we are consider- 
ing -- I think it is worth considering. I don't see how it 
gives the companies anything. 

I will give a little example, and this is small compared 
to this, but in the Mine Safety Bill we put provisions in there 
which it is not possible to meet, and we required them to meet 
them. 

Senator Jordan. You shut some of them down, too. 
Senator Cooper. Of course, this is a much larger problem 
than that. 

Senator Jordan. That is true. 

Senator Cooper. In another section of the bill where you 
provide for individuals to go into court, the provision is there 
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that if the requirement is not there that they should be right 
ahead under all requirements of the Act. 

Senator Jordan. May I ask the Senator a question? 

Senator Cooper, if you had this judicial review, that 
could take months, I presume, in the courts. I would think 
that an automobile manufacturer, from all I know about them 
and have heard about them i! they are going to bring out a new 
model at such and such a time, that they are working on th&t 
a long time before it comes to market. They would have to have 
that point settled at whatever time they say they are going to 
bring out a new model, because when they get something per- 
fected, or couldn't perfect it by a certain date, they would 
have to know they had it, because they make about a ntilltamsoars 
a year, don't they, all of them together? So they would have 
to know far enough ahead that this is going to be accepted or 
wasn't going to be accepted, or whether they are going to run or 
not run, or bring out a new model, or whatever they were going 
to do. 

Senator Muskie. On that point, I would say this: First, 
if you make provision to start the judicial proceeding early 
enough so that the industry would then be in a position to move 
ahead either to try to implement it or not, but you are going to 
have to begin it about 1972 if you are going to give enough time 
before March 1973 to allow industry to respond to the judicial 
proceeding. If you give them a chance, to go into court between 
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now and Jnaury 1, you are really going to take the pressure off 
of them. You will have cut down on the potential of the 
developmental period that could enhance the ability to meet tha 
deadline by beginning the judicial proceedings so early in the 
developmental period that they would not have received the full 
potential of their technology, and that is the problem 
associated with giving judicial review too early in this 5-year 
period. 

Senator Spong. You don't want to give it too early or too 

late. 

Sen tor Muskie. If you wait until too late you make it a 
useless exercise, in a sense. 

Now, the other point I would make is just a brief one in 
response to Senator Cooper. This is different than the judicial 
review we provided in Title I. That relates, or that is 
available to the Governor of a State, and it recognizes the 
decision is a political one, political in the broad public 
policy sense. It is a political one as to what the policy of a 
State ought to be in the light of the difficulties that the 
State is facing in meeting tha standards. So it is appropriate 
that the Governor should initiate that judicial review, and he 
would have to contend with all of the political considerations, 
including the political costs associated with those considera- j 
tions, before he decided to move. That is the place to center ' 
that decision. That is where judicial review in Title I centers 
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But this is different. This relief is available to a 
manufacturer. It is not centered in a political institution 
like the Congress or the President or the Secretary? it is 
given to the manufacturer. That is an important difference. 
The manufacturer is going to initiate this, not following a 
broad review of all public policy considerations, as a Governor 
will in Title I. He will initiate it in the light of his own 
company's interest, which are appropriate inter eats and part 
of the public interest, but not of the total public interest. 
That is a very significant difference between the two. 

Senator Spong? 

Senator Spong. I still favor the judicial review. I 
recognize the point you have made about the danger of making 
them begin too soon or restricting them too late in terms of 
what the manufacturers will do in good faith. 

I am concerned about two points you made* I think you are 
suggesting that the Secretary have provided as much of a record 
as is possible for the benefit of the court is a good one. We 
can work that in. 

Secondly, I am inclined to agree with you that just a 
preponderance of the evidence is not enough, and if I under- 
stood Senator tiaker's comments earlier, we wanted to make it 
just as clear as we could to the industry that in giving them 
this right of judicial review we did not expect anything to 
stop, and that since they had control over their own technology, 
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they are the only people who can prove or disprove. So I am 
inclined to agree with you that the Government is probably put 
at some disadvantage if it has to show things that it cannot 
prove. But I think that is a matter of language, and we can 
do that. 

As to your argument about the time, Ed, in all fairness to 
all of us, I am not much impressed with how swiftly we move 
these days on these matters, and I can foresee a bigger mess 
if this is ultimately left to Congress to decide than I think 
will be provided if we have a good type of judicial review. 

Now if I understand your amendment here, what you are 
suggesting, or the only additional thing, is that the Secretary 
keep the Congress ad/ised with reports upon which it can make 
some judgment. 

Senator Muskie. And recommendations. 

Senator Spong. Well, and recommendations for additional 
Congressional action necessary. 

But as has been pointed out by all of you, the heat would 
be on us anyway if performance is not possible. 

I would like for us to take a crack with legislation that 
says to (the industry, "We expect you to do everything you can 
within your, technological capability to comply with this, but 
if you can prove some way other than buttonholing 500 and some 
people in a court of law that performance is not impossible, 
then you are entitled to a delay." And I think the point you 
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have raised in response to what Senator Cooper has suggested 
are certainly valid, some of them are certainly valid, and we 
have those problems to face, but 1 think the leaser of two 
evils is to try to have an effective judicial review. 

Senator Cooper. I am not wedded to the particular languag 
Senator E&gleton. Mr. Chairman, could I address myself to 
the policy question, and not the language which will be circu- 
lated^ 

However, as to the policy, in other portions of the bill— 
I am not certain of whether these are portions we have agreed 
to or not, but I *till call it the Baker plan on judicial 
review on the implementation. 

Seantor Baker. Good. No, don't ever call it that 
0 ■ l ':. .... j- .. 

Senator Eagleton. When we got to that section of the 
bill, and I don't know whether we have passed it, there was an 
argument made that I. agree with, in terms of delaying an 
implementation plan you have local problems and regional 
problems, and what we think ought to be a national goal may ' 
have to be adja3tad in one region or another because of local 
exigencies . 

How should these local variances and conditions be taken 
into account? Well, a court could do it by the judicial review 
process, and not have to come back to Congress for what in 
essence might well be a special bill, a special law that would 
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apply only to the region of New York or to the region of Denver! 
I thought that argument had some merit to it, and I subscribe 
to the judicial review process which is, I think, part and 
parcel of the bill as far as that section is concerned. 

Senator Muskie. May I ask a question? It seems to me if 
we provide judicial review we ought at the same time to 
eliminate the preemption portion of this. Otherwise, wa are 
depriving cities like Chicago, New York and others of the optior 
of imposing more strict standards on the industry relating to 
their own conception of their own health needs . 

Senator Eagleton. Precisely. HcWever, Mr/ Chairman, with 
respect to the matter before us at this time, the 1975 date, 
or whatever the date may be, this is a different kettle of fish.! 
This is a national policy that is going to be enunciated one 
way or other in this bill if it becomes law. It is national 
decision made by the National Congress and signed by the 
National President tc become law. 

I don't think we can use the safety valve cop -out of the 
Federal courts in each and every portion of this bill. I think 
it will be a laughingstock. That is, we write all kinds of 
pious announcements about how we are going to do this and that, 
and then we write in, "p.s. If this isn't good for you, go to 
the Federal Csurt and get an extension" — an this or that «*• 
the other thing. . 

Some in this room might like going to Federal courts for 



2 
3 
4 
5 
6 
7 
\i 
9 

10 

■J 

12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



323 

implementation of school busing plans, and some don't. But if 
we keep this up we are copping out. We don't want to face up 
to ourselves in 1975. We think it might be a political 
hornet's nest, and so we are going to let the friendly Federal 
judiciary get us off the hook. I think you make the bill pious 
if we pursue it to the ultimate goal. 

But I think to use this all the way through the bill on 
everything else that people find to be potentially deleterious 
I think is a mistake. 

Senator Baker. I think I ought to reply to that, Mr* 
Chairman, if I may be permitted. 

To begin with, I don't think that I am especially offended 
to be accused of copping out, because I think it is arrogant 
for any Member of the Congress of the United States to conceive 
that any other Member or any group of Members is not honestly 
dedicated — 

Senator Eagle ton. That wasn't in my remarks, Howard. 1 
was just saying that is how the bill may be viewed if there are 
all those provisions. I am not impugning your aotives. 

Senator Baker. So I will consider it descriptive rather 
than ^literal and. generic in its meaning-. 

Senator Eagle ton. Precisely. 

Senator Baker. Furthermore, I wonder how philosophically 
arrogant we are if we think the legislative department is the 
only one that can handle the problem and I wonder how accurate 
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we are to think we are especially suited to try issues of fact. 
That is what we will be doing, if the Secretary submits to us 
information and recommendations for our disposal as a tribunal, 
more or less, to try the issue of fact as it is presented to us, 

I think as a matter of fact in our system of government 
that the judiciary is probably very uniquely sui'ted to address 
itself to this particular problem. I think that this record 
over several sessions and many days reflects my concern, and 
Senator Cooper's concern, and others' concern for the necessity 
to narrowly limit the jurisdiction of the court so that they 
could not substitute their judgment on policy for the judgment 
of Congress, but so that they can insert their judgments of 
fact to implement that question of policy, specifically on 
whether or not it is feasible to require the performance that 
we are proposing to require on the date that we -are proposing 
to insert. -r* 

Contrary to being a cop-out, I think that the Congress is 
being really pretty loose with its responsibility if it goes 
to the American people and says, "We are going to pass this 
bill, but we really don't mean it, because we are going to 
write right into the statute that every six months we are going 
to look at it again. We are going to run a big bluff, and we 
are going to Bet ourselves up so that every president of every 
motor company in the United States has to -come constantly to 
lobby Congress because every six months he is going to have the 
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law up again." 

There is no law against their coming to us and influencing 
us, but there is a law against their going to the court con- 
stantly, except on the record. 

So when you get to the cop-out part, it seems to me we are 
copping out if we say, "We are not going to let anybody else 
mess with this, we are going to keep it all to ourselves, and 
we are going to be the ones that invite the loving attention of 
the automobile industry every six months." 

So I think that is the cop-out, rather than judicial review 

Senator Eagleton. This is a rhetorical debate, but I will 
take two minutes only. This isn't only Senatorial courtesy 
bunk; I was not impugning the motives of Senator Baker or 
anybody else. He has persevered on this bill second to none, 
or maybe second to Senator Muskie. I know he holds his motives 
sincerely. It is that we disagree. 

Yes, I take issues of fact to court, but Congress every 
day of the week, in every committee and on the Floor of the 
Senate resolves issues of fact. That is what wa are here to 
do. What are the issues of fact about a foreign policy, or an 
SST, or an ABM, or electoral college reform? We resolve issuer 
of fact, hypothetical or actual, as the case may be. It is 
our business to resolve issues of fact insofar as national 
policy is concerned. We are talking about national policy., 

Now whether we have the loving attention, to use 
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Senator Baker's words, every six months of the motor car com 
companies or the undying wrath of the motor car companies every 
six months is irrelevant to me. This is a national policy that 
ought to be' set by us, not, in my judgment, by a three-judge or 
any judge Federal Court. It is the policy of what the law of 
the land ought to be. We ought to say what it is, change it, 
or do something with it, but we, the Congress. 

Senator Dole. Would you yield for a question? 

Senator Eagleton. Surely. 

Senator Dole. How do we change the policy with this 
section on judicial review? As I read it, I don't see any 
change in policy. I see a remedy for those who feel aggrieved, 
but it is not one that can be extended year after year. 

Senator Eagleton. We are the ones saying in the Draft 
Print that it ought to be 1975. Whether we have substantial * 
bases for picking that date or not, perhaps is another argument. 
Maybe a case could be made for 1974, or 1976, or 1977. I think 
we have picked a date by which we want this national policy to 
become effectuated. If subsequent events prove us to have made 
a miscalculation or mis judgment, and God knows there are many 
mis judgments in terms of legislation — we are not perfect — 
then we are the ones to face up to the responsibility of 
amending or changing our misjudgment or miscalculation. 

Senator Muskie. I wonder if I might again go into some of 
the rhetoric that I guess is inevitable in a discussion of this 
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kind. I think we have always been able to resolve policy 
questions without that. Accidentally, we may slip into that 
kind of rhetoric from time to time but I think there are some 
real, you know, well-defined choices here that are not easy to 
resolve, and we ought to try to understand what they are and 
then proceed to vote on them and get them out of the way. 

I would like to suggest as a matter of procedure, and 
then I will yield to Senator Boggs , that we consider having 
before us, consider that we have before us the concept which 
has been spelled out by Senator Cooper and Senator Baker, not 
as fully phrased, but as a concept, because I think it would 
take some work to work out the language, but 1 think if we are 
to proceed to achieve anything at all on how it has to be, tha 
we ought to consider that that is pending business before us. 

I would like to offer a substitute to that in essentially 
the form I have already discussed. I have made a couple of 
changes that I will offer that would give us two chances at 
voting on it. We can vote on mine, and if that is voted 
down, we get to the concept subject to the understanding of 
the committee that the language would be subject to review. ' 

In other words, these kinds of votes would give us a 
clew as to the directions in which the committee wants to move 

1 think if we can make that fundamental decision? then 
We are in a position to work together on refining whatvar 
concept we have agreed on, but if we postpone the vote until 
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each side is convinced finally that it has put together the 
be3t language it is capable of putting together, we might be 
around a long time without settling it. 

So I suggest as a matter of procedure, and Senator Boggs, 
you wanted to say something? 

Senator Boggs. Mr. Chairman , I think your suggestion 
is a good suggestion and gets us to the issue, and we will get 
it decided and work it out. 

I wanted to throw out this thought that is not just a 
thought of right now, but has been percolating in my mind oVer j 
the week-end, and in fact I discussed it with Tom yesterday. 

This suggestion is to use the Environmental Quality 
Council, the three-man council, rather than a court, for this j 
contingency or possibility that the manufacturers may, after 
all good faith showings, have to come in and make a request 
for an extension or a little delay, say for a year. 

I am inclined to think that in this particular situation 
I just wasn't warmed up to the court approach on it. That is 
the way to put it. If that is what we decide, I could work 
with it and help work it out the best we can, but I just wasn't 
warmed up. I thought it wasn't the practical approach in the 
time limit, the practical approach not from the standpoint of 
the committee but from the standpoint of meeting the problem, 
the manfuacturers, the public, and 1 thought maybe we could, 
upon application by the manufacturers to the Environmental 
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Council and a showing that the burden of proof is on their 
part that all the considerations involved, and they request 
a year's textnsion, and then the legislation might authorize 
that Council who is overall in this total problem of 
environmental matters and are knowledgeable, and will have, if 
they don't have, a staff of experts in this field, be given the 
authority to at least grant a one-year extension. 

Then, after that, if the problem still isn't met, then 
1 tfiink the Congress would have to undoubtedly get back into 
it agian. But it is a thought I was kicking around over the 
week-end and yesterday, and I would be glad to have any thoughts 
on it. I just wanted to pass it out for whatever consideration 
you want to give to it, but not to delay our proceedings 
unnecessarily. 

Senator Gurney. Mr. Chairman? 

Senator Muskie. Yes. 

Senator Gurnay. One inquiry here now that there are 
three ideas, and before Senator Boggs' proposal is discussed I 
was going to ask whether this idea had been probed or not. 

Of course the Secretary of HEW, I suppose, has the most 
experience in this area under the 1965 Act. Did you consider 
giving him the authority to make the finding and judgment as to 
whether the car manufacturers could live up to the Act, and did 
you also consider perhaps whether he could be given the 
authority to make an extension of a year's time? 
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That is one other thought, and I don't raise it as a mean? 
of passing the buck. I simply say that within the Government 
the Secretary probably has had more experience with this than 
anybody else under the 1965 Act, and certainly under this one — 

Senator Eagle ton. Could I ask a point of inquiry to 
Senator Cooper? As I read it, and would you correct me if I am 
wrong, they could get just one one-year extension. They can't 
go back and get another one and another one. 

So in essence, Mr. Chairman, what it boils down to, we are 
arguing in some respects about the year 1975 versus the year 
1976. 

Senator Mu3kie. Yes. 

Senator Dole. That is my question. That is another 

Senator Bagleton. That would be Alternative No. 5. 
Alternative Wo. 5 might be to strike the numeral 5 and insert 
in lieu thereof the numeral 6. 

Senator Baker. There is a sixth alternative, too, and that 
is to leave it like it is, so that you could have more than one 
but — 

Senator Boggs. More than one year, you mean? 
Senatof Baker. Yes, but limit it to five years or three 
years . 

Senator Spong. Aren't we quarreling about finding the beat 
method of some determination being made in a situation where 
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the information is controlled. It is unique. It is controlled 

Normally I would agree with the legislative approach, but 
it is awfully difficult for us to get this type of information 
before us to really make a determination of whether they can 
perform or whether they can't perform, I think it is going to 
be difficult for counsel to do it, and my only thought has been 
that of having available, a properly constituted court is 
equipped to get the expert information before it and to make 
some kind of judgraent if the information is there. 

We really are only talking about one year. 

Senator Eagleton. We are talking about one year under the 
Cooper language, and Ho*?ard properly raises an alternative. 
He throws out the possibility of a further one year, right? 

Senator Baker. Right. 

Senator Cooper. You raise a question on voting on the 
concept. Certainly I don't want to delay this, but I think this 
discussion has been very helpful. All kinds of ideas have been 
advanced, If you prefer this, I prefer to see if Senator Baker 
and I could write some lnnguage which might embody this kind of 
procedure, taking into consideration something you said a while 
ago, which perhaps would be an application to the -Secretary 
for a hearing, and he makes a finding of the facts. 

The appeal would be to the Circuit Court of Appeals . Tha t 
would shorten the time problem, and perhaps Senator Baker 
being a lawyer, he could write into this proposal the requireme 
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which the companies would have to comply with. 

Let's see if we can do that, and then if we can't do it, 
as far as 1 am concerned, I am willing to drop it. But we can 
meet again and vote on it. 

Senator Muskie. Senator Gurney addressed a question to 
me several coloquies ago. I would like to respond to it. 

Senator Gurney. I wish you would, Ed. 

Senator Muskie. Senator Gurney asked me if consideration 
had been given to utilizing the Secretary to make the final 
decision as to the deadline, that is, as to whether there 
ought to be a relief of the deadline. 

Ithink yes, and there was consideration in my amendment 
to take that into account, perhaps not as formally as one might 
like, but I felt that the reports to Congress and the recom- 
mendations ought to come through the Secretary, but the 
Congress ought to make the ultimate decision. 

If the Congress sets the deadline in the first instance, 
my theory was that only the Congress should change that deadlin 
If Congress left the initial deadline to administative discre- 
tion, then any change in the deadli ne ought to be left to 
administrative discretion. . 

But if we set it in the first instance, it strikes me we 
are saying to the country that this issue is of such moment 
to the country, so directly related to the health of our people 
that the Congress is making the decision. We are departing 
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from the discretion in the 1965 Act, which made it an adminis- 
trative discretion, and we are making it a Congressional 
discretion., and we will set up the means to review that. 

I think with that concept it is appropriate to use the 
Secretary, and the expertise that the Department has developed 
and will continue to guide the Congress in making that. 

; In the slight changes I have just had retyped in my 
language I undertake to formalize this a little more, and I 
might read its 

"Six months following enactment of this section and each 
year thereafter, the Secretary shall report to the Congress 
with respect to the development of systems necessary to 
implement the emission standards established .pursuant to this 
section. Such reports shall include comments regarding the 
continuing effects of such pollution agents on public health end 
welfare, the extent and progress of efforts being made to 
develop the necessary systems, and following such hearings as he 
may deem advisbble, any recommendations for additional 
Congressional action necessary to achieve the purpose of this 
Act.* 5 

So what we are doing here is saying to the Secretary, 
"Now we want your judgment as to whether the deadline should 
be extended, but your judgment should be submitted to the 
Congress so that the Congress may decide whether it agrees or 
disagrees . " 
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So I would agree, yetf, and Senator Cooper, of course, 
has just suggested another way to take advantage of the 
Secretary's expertise and staff resources, and 1 think we 
should, whether the court review is finally agreed to or 
Congressional review is decided on, the Secretary has an 
obvious role. We try to equip him with policies and tool 3 to 
help the Congress, and we ought to use him. 

Since we are making it a political decision in the broad 
sense at the outset here, at the other end of the line we ought 
to have the same lineman measure the results, whether or not 
we have made the ten yards for the first down'. That is the 
theory behind my approach, 

Mr. Chair/flan, while you were gone I had proposed, and 
there was Initial favorable reaction it which has since been 
highlighted, I gather — 

Senator Baker. At the very least. 

Senator Muskie. — that in order to consider the direction 
the committee wants to pursue, that we consider the Cooper 
concept before us in concept form, not in final language form, 
that wo consider that the pending business. 

Then I offered to i t a substitute amendment, and we would 
take a vote on that and then do whatever is indicated by that 
vote with respect to the Cooper concept. 

Senator Cooper says that you would prefer that he would 
try to proceed to try to refine his concept before there is a 
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vote, that he feels it might not be possible to refine it in 
a way that he would find acceptable, and that he would prefer 
to pursue that line before we take the vote. 

That is what is before us at the present time. If we 
follow the Cooper suggestion, the chances are we are not going 
to make any decisions today and we face that time problem. 

Senator Cooper. I might say, Mr. Chairman, that I don't 
oppose your language at all. There is no contradiction, as 1 
see it, between the two proposals. I am for your proposal. I 
am suggesting another procedure. 

Senator Gurney. Mr. Chairman, let me throw out something 
to confuse the issue. I like this approach of reporting to 
the Congress every six months, and I think if it had one other 
addition to it, the authority of the Sacretary to extend the 
enforcement date for one year, it would satisfy me. 

It seems to me you would get your political input that 

If the Secretary has that power, I am sure that the members! 
of this committee and other Members of Congress interested in 
this pollution matter, those expert in this pollution , matter 
as well as those who are not, are going to get input from the 
industry, conservationists and everybody who is concerned 
about this, and they in turn are going to maketfcesa recommenda- ! 
tions and voices heard to the Secretary. 

I just feel that whsn you get up to that date that the 
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boom i s going to drop, thers ought to be one person, really, 
who can resolve that, rather than the two bodies of Congress, 
535 men. I don't think it would be workable that way. 

I also add, as I have again, that the man in the agency 
who has the most experience in this is of course the Secretary, 
and with this language of a continuing review here and a 
continuing input to Congress, plus the authority to extend tha 
enforcement for one year, maybe we would have it. 

That is my view. I gather it would be considered as a 
third approach. 

Senator Jordan. Mr. Chairman, may I make an observation? 
I think we are making a very serious mistake when we 
say that there are only four people who can solve this problem 
from the ill effects of exhausts. The United States is just 
full of capable inventors that are inventing something all 
the time. It may be that somebody outside of the General 
Motors or one of the others will invent the very thing that 
will do this job. 

Not olong ago a fellow sent me a thing to save gas. He 
said it was proven that it would work. A man who can invent 
what we want done here can make a million dollars pretty fast* 
Every automobile producer in the United Stages would put it on 
l\ i car, 

Kow what we have to do somehow or other is to come up 
with the standard of some kind of a piece of equipment that will 
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do what we want cone, and say if you can meet this standard 
we will license you to build an automobile that will produce 
this clean air. That i3 what we are after, and whether 
General Motors comes up with it, or Ford, or somebody else. 

You read that Ford had a car that met all the standards. 
Somebody has to say what the standard is, and bring a piece 
of equipment up to meet it. Then I don't think you have any 
problems. They have got to prove they can meet the standard 
or they can't, and if somebody has it, they can buy it, they 
have to pay royalty on it, but at the same time if it has 
been met, they are capable of doing it. 

Suppose Ford gets that, they can say to General Motors, 
"You have to create something that good or better, and you 
may have to pay Ford a royalty on it, but this is possible. 
Buy it and get it on that car." 

I don't think you are going to need to come back to the 
Congress to find that out. 

Senator Dole. Mr. Chairman? 

The Chairman. Senator Dole, before you proceed, has 
discussion resolved at all around the possibility of welding 
these two together? Ha3 that been done, or is it feasible? 

I am not sure one can complement the other-;- I am not 
certain. I am just asking. 

Has there been any thought on that? 

Senator Muskie. The point has been raised by Senator Cocpe 
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but I regard them as alternatives, although I concede that you 
can have both in the bill . B what I am talking about is that 
I am opposed to judicial review. 

The Chairman. Senator Dole, then? 
— Senator Jordan. What time are we expecting to adjourn? 

The Chairman. Let's break our discussion just for a few 
minutes to decide where we are in reference to the commitments 

Senator Muskie. Senator Baker has to leave at 1, and I 
think we ought to work until 1 to take full advantage of the 
time. 

The Chairman. Certainly I am willing to work this after- 
noon and tonight, if we can, as far as I ara coiiearned, but I 
don't know whether members can do that. 

Senator Muskie. Why don't we go around the table and 
find out who is available? 

The Chairman. Senator Gurney , how long are you available 

Senator Gurney. I will be available this afternoon. 

The Chairman. You mean this afternoon and meeting for a 
period of" time?. 

Senator Dole. We have a policy meeting at 12s 30, and I 
have to speak on the Eagle ton matter this afternoon. 

Senator Baker. I have to leave at 1 o'clock. If you 
intend to meet, I intend to cancel those appointments and come 
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back. 

The Chairman. Senator Boggs? 

Senator Boggs. I have an executive session with the Post 
Of ice Committee at 2 o'clok. It will probably last half an 
hour. You are on that same committee, Mr. Chairman. 

The Chairman. 1 would be here. 

Senator Cooper? 

Senator Cooper. I can be here all afternoon. 

Senator Boggs. They want to report out several bills, 
and thi3 is the last one, I understand, that ws are going to 
have this year. 

The Chairman. 1 will start off with you, Tom. What is 
your position? 

Senator Eagleton. I am available. 

The Chairman. What is your situation? 

Senator Jordan. 1 am available this afternoon, but I 
have a delegation meeting at 12:30, v/hich I have to go to. But 
1 could be back after lunch. 

^.Ovr 

Senator Young. 1 can be here until 1 o'clock. I can 
probably be back later this afternoon. 
The Chairman. Ed? 

Senator Muskie. i can be here until 3; 30. 
The Chairman. I presume that the situation presents 
itself that with the time picture here, thinking in terms of 
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Howard, on this one matter that is concerning members, pre- 
sumably it might be best, Ed, to just have a roll call which 
would come on your substitute. That would be the pari lament ary 

Senator Jordan, Before lunch, right now? 

The Chairman. Yes, as soon as you gentlemen feel »- 

Senator Baker. Mr. Chairman, may I say this: I dori't 
mean to presume to speak for my colleagues on this side of the i 
aisle 1 , but the policy matter today is to discuss matters that 
the majority discussed yesterday, that is, the agenda for the I 
balance of this year. I think it is important that we have an 
opportunity to attend, and that committee meets at 12:30. 
I had planned to go at 12s 30 and stay until 1, lost I. would 
suggest that we adjourn now and "come back. 
"Senator Muskie. And meet again at 1:30? 

Senator Baker. Senator, I can't. Senator Cooper will 
have my proxy this afternoon. 

Senator Cooper. I think we can vote on this thing. I 

would like to do this , if possible: As I say, I am for your 

section, because I think the Congress has authority all the 

time to do what it wants to do, but the laying out of procedure 

brings it properly before us. I would hope we vote on them 

< 

separately, though, because I don't consider them contradictory ' 

Senator Muskie. No, I don't think they are. I would 
with that. Nevertheless, I think it would be useful at soi 
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point for us to consider these as being alternative ways of 
dealing with the review question. It does not mean, of course, ' 
that you could not have them both in the bill. I understand ycu 
could have them both in the bill, but I still would like to hav<» 
them considered as alternative approaches to the review question. 

Senator Cooper. 1 am not against your proposal. 

Senator Muskie. No, but we have three proposals — 

Senator Cooper. I am not on record as being against it, 
because I am not against it. 

Senator Muskie. Let me put it this way: What we are 
considering is how to approve the review question. There are 
three possibilities invoking our two amendments, my amendments 
alone, my amendment plus your3, or your amendment. alone. Now„ 
you are not interested in your amendment alone? 

Senator Cooper. No, I am for yours. 

Senator Muskie. So the choices that I want us to consider, 
then, are my amendment alone, ox* my amendment plus yours. 
That is the choice, if that is the way you want to narrow the 
issue, and I would have no objection to that, in view of your 
position of not opposing mine. 

But anybody whc would like to support just my approach as; 
the total review mechanism ought to be given that opportunity, 
and those who want a more complete review mechanism encompassing 
yours as well, ought to have that opportunity. 

- 

Senator Cooper. In other words, you are proposing that 
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the two together be voted on, and then if that loses, have 
yours voted on. 

Senator Muskie. Have mine voted on first, and then the 
question of adding yours to mine, then the question would be 
whether we add the other review to it. 

Senator Dole. That wouldn't preclude further amendments? 

Senator Muskie. Oh, no. All we would have done at that 
point, because John's isn't reduced to final form, if we 
support the judicial review thing, all we would have done is 
adopt the point of judicial review. 

Senator Baker. I don't think this is necessary in view 
of the experience with this coramittee. But no one will be 
precluded from offering an amendment, notwithstanding a 
rule of the Senate, until we finish this Session. 

The Chairman. That is correct. 

Senator Muskie. But we have to move forward. 

Senator Baker. Yes. But I don t. want amendments to 
amendments to act as a bar. 

Senator Jordan. I have to leave. 

Senator Muskie. I have to leave at 3:30. 

Senator Dole. We start our discussion generally at 1:15, 

Tsm l^-airnKiJ?,. Just a moment. 

Senator Cooper. If I could have your attention, this migif 
help. If Howard would agree with me — If you don't agree 
with me, it would be better to talk alone first. 
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Senator Baker. Go ahead. 

Senator Cooper. This woud be the kind of proposal I 
would make. It would be based on the procedure found on 
page 55 of the new Print. In other words, I would say that 
the dates might be changed after I talk to Howard, but not 
later than one year before the effective date of this Act, and 
perhaps not before 18 months, the party would make application 
to the Secretary for a review. The Secretary could hold hear- 
ings and he shall make a finding, and that an appeal to the 
Circuit Court of Appeals may be made upon that finding, and 
certiorari to the Supreme Court, and your provision that there 
be no suspension of the requirement because of this procedure. 

In other words, you won't enable the companies to assume— 
they must proceed. 

Finally, if we write such language into thi3 which would 
thoroughly place the burden on the company and that all good 
dfaith efforts have been made, necessary and good faith. I 
think good faith is a word of art, courts have passed on that 
many times. I think "necessary" is better than "all possible 
efforts." I don't know what "all possible efforts" are. 

Senator Baker. I agree with Senator Cooper. I think th« 
format is good. I would add that it ought to be spelled out, 
and we will if we get together and work out more detailed 
language, that anyone can appeal, the manufacturers or those in 
opposition to them can appeal, so that both sides can be heard 
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before a court of record. 

Senator Cooper. That would be the general proposal. 

The Chairman. Is it desired by members to vote new, or 
to wait until we come back at 1:45 and let consultation between 
members bake place? 

Ed, what would you desire? 

Senator Muskie. Well, I think direction is all right 
with me. 

Senator Dole. We would have a chance to lobby each other 
during the noon hour. 

Senator Muskie. It would help if don 3 1 vote now, we 
would vote as soon as we coma back„ 

If we are going to adopt judicial review over my 
opposition, I would like to refine the concept, but without 
the basic decision it is difficult to get into that. 

Whenever the members are ready, and I think all of us 
are conscious of the time pressures, but whenever they are 
ready I would like to make that basic decision to move ahead 
and define whatever that decision may be. 

The Chairman. I am going to take this additional minute, 
Ed, just because of your chairmanship of the subcommittee and 
your being present with us. 

What about tomorrow? Are you able to be with us tomorrow, 
Senator Muskie? 

Howard has said that though it is difficult, he would 
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return here in the morning. I was wondering. 

Senator Young. If there is judicial review, is it 
contemplated that it would be direct to the Circuit Court of 
Appeals, rather than the District Court? 

Senator Muskie. I guess I will have to let you know when 
we come back from lunch whether I can be available tomorrow. 

The Chairman. All right. I would suggest, and your 
Chairman wants to work with the membership, I would suggest 
that we have a vote we would return. Although I will, Ed, 
go along with calling the vote now if you desire. 

Senator Muskie. Why don't we have a vote when we return 
as the first order of business. 
Senator Young. At Is 45. 

Senator Muskie. That will give us a chance, also, to 
get the views of members who are here so that we can know when 
we get back what the majority of the members of the committee 
want to do. 

Senator Young. Are you able to be back by 1.-45 from your 
i son Pei erice? 

Senator FDole. It is going to be close. 

The Chairman. We will try at 1:45, and I will be here, - 
and Ed, you will be here. 

Thank you very much, gentlemen. 

(Whereupon, at 12 $45 p.m. the committee was recessed, to 
reconvene at Is 45 p.m. the same day.) 
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AFTER RECESS ' 
(The committee reconvened at 1:45 p.m., Senator Jennin 
Randolph, chairman of the committee, presiding.) 

The Chairman. Gentlemen, we have been discussing the 
schedule of future meetings , including of course our session 
this afternoon. I make this suggestion, and it is only a 
suggestion. Howard Baker has left the city, of course has 
left his proxy presumably, but said that he would return 
here even though he had a commitment he wanted to keep, but 
he would return here if we are to meet tomorrow. 

Now I am wondering if we could not work this afternoon 
and then work toward, hopefully, doing the job tomorrow and 
reporting the bill from the committee. 

This is only a suggestion. I would want to know who 
can be with us tomorrow to give from nine o'clock, we will 
say, until two in the afternoon, or nine until one, or what- 
ever is necessary. 

Ed, what about you? 

Senator Gurney. I can be here. 

Senator Dole. I can be here most of the time. 

The Chairman. Howard said he would return. 

How do you find your situation? 

Senator Boggs. If the majority is here, I will be 
here, Mr. Chairman. 

Senator Cooper. I will be here. Senator Baker is goii 
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to call me tonight. He is going to be here. 

The Chairman. Thank you. . 

What about you, Mike? 

Senator Gravel. I will be here. 

Senator Eagleton. I will be here. . 

Senator Jordan. I can be here tomorrow afternoon. 

Senator Young. I will be in my office about 8:15, but 
I have commitments that will keep me until about 10:15 or 
10:20. Then I can be here the rest of the day. 

The Chairman . Thank you. 

Now, Birch was here earlier today. What is his situa- 
tion? 

Mr. Norton. He cannot be here tomorrow. 

The Chairman. We will have eleven or twelve out of the 
fifteen. This would seem to be a good attendance. 

Senator Young. Then you believe we can finish this 
tomorrow afternoon? 

The Chairman. I would hope that by meeting in the morn- 
ing at nine o'clock we could finish by one o'clock. I mean 
I hope we could. I am only suggesting this in reference 
to the timetable that the leadership is thinking about the 
bill , 

Senator Young. I think Ed has a few commitments 
around the country. 

Senator Muskie. I am cancelling three tomorrow. I know 
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we have to do it tomorrow if we want to do it by the 21st. 
If we think in terms of mid-week and then meeting the 21st 
Floor schedule, that is insufficient. 

Senator Jordan. When do you think we will recess? 

Senator Muskie. About the 16th of October. 

The Chairman. We will be out October 1 or October 16, 
one of those two. 

If the first, you are going to come back after the 
election. If it is the 16th, why, apparently that ends it. 

Now let us review, gentlemen, just where we were, 
Senator Cooper, with your proposal. 

I want to go back, Ed, and it is only a suggestion that 
I am making. I know that you are not happy with a judicial 
review. I know this. I am not particularly happy, I will say 
with it. But I see in the committee those that would oppose 
it are very few in number, as I sense it from hearing what 
has been discussed. 

Now, it would be my hope, and I only express it as a 
hope, that, Ed, we try to wed the two together and see if that 
can't be at least a partial solution because very frankly, 
and each man will have his own sense of what will happen in 
the Senate, but I think judicial review will be the feeling 
on the majority part of the Senators who will be voting there. 

Now that is only my thinking? maybe I am wrong. 
Ed, would you want to make any comment? 
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Senator Muskie. I would not dispute that. Judicial 
review is always an appealing concept. I can't recall a 
previous time in the Senate when I have resisted it. I do 
in this case, and I am not going to belabor the issue, I 
think the arguments have been pretty well made, but since 
you have asked me to respond to the idea of wedding the two, 
I resist judicial review in this case for these reasons: 

First, this title 2 is built on the premise that this 
issue is so important and so related to the public health 
that the Congress must set a deadline for achieving emission 
standards in the automobile. It is the first time we have 
done this. 

We have made it an administrative responsibility before 
We now feel we have to go a step further and set a statutory 
deadline. We do this for a number of reasons. First, the 
urgency of the problem, the importance of the public health. 
Secondly, because we want to say to the country clearly what 
we think the country's health requirements demand. 

We don't want that confused by an administrative pro- 
cedure that might throw that in doubt. In other words, we 
want to give the country a clearcut goal and say this 
is the goal, Congress says it is. That is the concept of the 
bill. 

The Congress having taken that position, if it adopts 
this bill, then my second point follows. If the decision is 
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important enough for the Congress to make in the first 
instance, then only the Congress ought to change it. 

If the Congress is well enough equipped to ascertain 
the facts as to health impacts and all the others to make 
the decision in the first instance, it is in a position to 
change it. 

So I think any change in the deadline ought to be a 
Congressional decision . 

Thirdly, I think that to write judicial review into 
thi3 bill is to impose upon the courts the policy and political 
responsibility that I have already touched upon, but also to 
turn to the courts is to build in a delay that is very diffi- 
cult to measure because the court cannot make a decision 
bearing on extension of the deadline without an extensive 
record because the courts are subject to the appellate pro- 
cedures, they must have an extensive record upon which appeals 
can be taken and the judgments of the Circuit Court of 
Appeals supported or underlined. 

An extensive record with respect to this kidn of problem 
involves technical questions, technological judgments that 
will be not a matter of days but weeks, months. 

I was in law practice long enough to have some appre- 
ciation of the kind of time 'chat will be involved for the 
court really to make the kinds of findings that were implicit 
in the draft 1 saw this morning — I haven't seen this 
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afternoon's draft. 

Now, that time factor, depending on how we build it 
into the procedure, could do one of two things. First, if 
it starts to run too early in the five-year period we are 
talking about, then it minimizes the prospects, it minimises 
the urgency of the industry to move forward with the develop- 
ment to make technological breakthroughs. 

If you let them start using the judicial period within 
the next two years, for example, the chances are by giving 
them that initiative in that time, what you will be doing 
is destroy or blunt whatever sense of urgency the legislation 
creates to push back the technological barriers. 

On the other hand, you start the judicial process too 
late in the five-year period, then it is going to run up 
against the deadline and create an impossibility perhaps or 
some impossibilities that would dictate turning to Congress 
in any event at that point to make a final tough political 
decision. 

It seems to me that whs: the question of judicial review 
involves is a blunting of our original concept, that is, that 
the Congress ought to set a deadline. - - 

If we try now to modify that by judicial review process 
we will be diluting the political decision that was taken 
and build in delays with really unpredictable results. 

So, I propose this amendment. I modified it once, and 
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modified it again to formalize one aspect of it. What this 
amendment proposes is that beginning "six months after the 
enactment of the law and each year thereafter the Secretary 
has the responsibility to follov; developments and to report 
to the Congress not only with respect to the technological 
developments but also the public health effects of air pollu- 
tion agents and following such hearings as he determines 
advisable to make recommendations to the Congress." 

So, he would have the responsibility of recommending 
to the Congress whether or not the deadline ought to be 
adhered to or changed. 

The additional modification of that amendment I have 
incorporated is authority to issue subpoenas and compel 
the testimony of witnesses so that he can make a good record 
for his recommendation to the Congress. 

Now, it has been suggested earlier that we ought to 
give the authority to the Secretary to change the deadline. 
I think it is better to give him the authority to recommend 
a change. Since the Congress asserts the authority in the 
first instance, any decision the Secretary makes ought to 
be subject to the review of the Congress. 

This is my preference. I come to it after at least as 
much agonizing and consideration as other members of the 
committee have given it because I don't think that the economic 
and social question is one that ought to be diverted from the 
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Congress , which assarts jurisdiction in the first place, to 
the courts with all the attendant difficulties. 

It is a political question in the broad sense. 
Congress is deciding it as a political question now. It 
ought to remain under Congressional jurisdiction in review, 
I think, until we finally establish public policy. I feel 
strongly enough about that so that I would like — I will 
not belabor the arguments that have been made ~ a vote on both 
those issues. 

Senator Cooper. May I ask how yo.u_ propose we should 
vote on this? 

The Chairman. I understand that the parliamentary 
procedure will be followed, if Senator Muskie continues as he 
now is, to offer his language as a substitute , Senator Cooper , 
for the judicial review. 

I believe that is what you wanted, Ed? 

Senator Muskie. Yes. 

May I define that a little more? 

The Chairman. Yes, certainly. 

Senator Muskie. Now I am asking something that perhaps 
is presumptious , but Senator Cooper has indicated he has no 
objection for it and he is for it. But I would like to ask 
the committee to consider voting on this in the first instance* 
as an alternative to judicial review, as the review mechanism, 
and not in terms of whether ultimately it ought to end up in 
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the bill. I think ultimately it will. 

So that I would hope that those Senators who prefer 
judicial review to this form of review will vote against 
this in the first i instance. Those who prefer this to 
judicial review as a total mechanism will vote for it. 
So that we can have a clearcut vote on this as opposed to 
judicial review™ 

When that vote is over, we will do what is next indi- 
cated, which is with respect to Senator Cooper's proposition. 

That may be asking too much because the Senators 
obTzbusly have the privilege of voting any way they want to, 
and I xtfill not press it. 

It seems to me that would give us the most clearcut 
evidence of what the members of the committee prefer by way 
of a review mechanism. 

The Chairman. Senator Cooper. 

Senator Cooper. My thought about it was this. As I 
have 3aid, I don't believe there is a contradiction. There 
is a contradiction in one sense, but not a contradiction when 
we consider them in a complementary way. I don't want to 
vote against it because I am for it because I think it is 
available in connection with .judicial review if they accept 

I would hope that it oWuld be ovted on together, then, 
if anybody does not believe in judicial review, they can vote 
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against it. Any way you see fit. I don't care- 

Senator Muskie. Let me propose an alternative. Let 

us vote on your amendment first without any assumption as 

to mine. 

Seator Cooper. That is okay. 

The Chairman., That is what I suggested this morning. 

Senator Muskie. It does not matter to me. If that is 
the way to get a clearcut choice, I have no objection. 

If the judicial review amendment is defeated, this is 
going to be offered without any question or reservations as 
a review mechanism. 

The Chairman. I am not quite clear now, Ed. As I see 
it, you are not of the mind to take both of them? 

Senator Muskie. No, I am not. I would like to have 
a clearcut choice by the committee. 

The Chairman. Regardless of whether it is first or 

last. 

Senator Muskie. I want to know how many members of 
the committee would accept my amendment as the total review 
mechanism. I don't care whether it is voted on first or 
second. At soma point I would like to know how many inaabers 
of the committee will support this as a total review mechanism 
without judicial review on this question. 

Senator Dole. Would it be possible to incorporate in 
your amendment — in other words , you say he shall make such 
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recommendations — the provision he could recororaend the sus- 
pension for one year which would be final unless rejected 
by the Congress within ninety days? 

Senator Muskie. I think in the committee report we 
could indicate that these options include suspension of the 
deadline or anything el3e. 

Senator Eagleton. Mr. Chairman, you can't do that, by 
the report. 

Senator Muskie. Let me read the language. 

"Such reports shall include any recommendations for 
additional Congressional action necessary." 

Senator Eagleton. Yes, but not the part he says 
becomes binding as a matter of law unless vetoed by Congress . 

Senator Muskie. No, I am sorry. I apologize. 

Senator Dole. That leaves the final responsibility 
to the Congress. It is the way we work on the reorganisation 
plan. In other words , if he made a recommendation then, they 
should suspend the standards for one year, it would be- 
final unless rejected by the Congress within X number of day3. 

Senator Muskie. No, I would not like that. 

Well, procedurally then I have no objections, Mr. 
Chairman, to vote on Senator Cooper's amendment. I make it 
elear that if the Cooper amendment is defeated, I will offer 
the other because I think the other has a place in the bill 
as a review mechanism. 
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Senator Eagle ton. If the Cooper amendment is adopted, 
could it be amended to take the Gurney concept? 

Quite frankly, if I am stuck with one or the other, 
ray personal preference is that I prefer the Gurney one to 
the Cooper one. 

Senator Boggs. What is the Gurney one? 

Senator Eagleton. The Gurney one is Richardson could 
give it a one-year extension rather than the courts. My 
specific question is: If the Cooper amendment is adopted, 
the judicial review amended, under the loose procedures of 
the committee can I offer or Gurney offer an amendment to 
air.2nc! it? 

The Chairman. You could; yes, sir. Senator Cooper 
could also in a courtly fashion take the amendment that 
Senator Huskie has here and offer it. 

Senator Cooper. I don't know i*hether mine will be 
adopted. The only person I have talked to about it is 
Howard Baker. If it should be adopted, could you o€fex yours? 

Senator Muskie. I think that would depend on the 
final form yours took, John. I see nothing inconsistent with 
them in terms of .concept . Of course you are free to offer 
it if I don't. 

Senator Cooper. This is a rough draft. I would like 
to add to it, in the first draft, a3 a subsection (D) , (1), 
(2) , (3) , the original language, chat is what the courts 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
IS 
16 
17 
"■■ 
iS 
20 
21 
22 
23 
24 
25 



358 

would consider „ "In view of the paramount interest of the 
United States***ail possible good faith efforts have been 
made*** the petitioners have established by a preponderance 
of the evidence." 

The Chairman. Bill, did you have a question? 

Senator Spong. Am I to understand that you are adding 
Section D to this two-page — 

Senator Cooper. I am adding. Section D to the last 
draft, taking E of the first draft and making it D. 

Senator Spong. I had some questions that I raised 
this morning about the language you have in section E. 
My understanding is that that is going to continue to be 
open to amendments. 

The Chairman. Yes, that will be open to amendments. 

Senator Cooper. Because of what has been said, I would 
like to say this. First, as I have said, I discussed chis 
with no one except Senator Baker. 

Second, the proposal came out of the conversations 
and discussions that Senator Baker and I had, no one else. 
It does not represent the position of any outside person. 
I think that we have gone far, and vary properly so, in the 
Congress to fixing standards. 

Now that is a departure from all past procedures. 
We are not changing that in any way. I think that by provid: 
that there shall be no suspension of requirements, the 
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; pressure is on the companies to continue to reach these. 
I think to limit it to one year, that, too, is a good feature. 

As I have said, my own interest in this is simply 
growing out of the fact that all of these pollution control 
bills — as you know, I have been interested in the fact 
of some judicial process, some way outside of the executive 
or the Congress that an independent judgment could be made. 

Senator Musfcie may rexaomber that on the first water 
pollution control bill I was the only one on the committee 
to oppose it. I may have been wrong, but I opposed it at the 
time because I did not think that it had sufficient provisions 
for the judicial process. 

But that is my reason. 1 just want to make that clear. 
So, I will offer the amendment and move its adoption. 

Senator Eagle ton. Mr. Chairman. 

The Chairman. Yes, sir, Tom. 

Senator Eagle ton. I think I have this suggestion to 
make to really make it clearcut. 

The Chairman. That is what I want to hear. 

Senator Eagleton. Spong is in a position that he wants 
judicial review. I am in a position if 1 am stuck with this 
I would rather be stuck with Senator Gurney's idea than 
Senator Coopsr's idea. I think it might clarify it, if Ed 
does not totally oppose the idea, that I will of for as a 
substitute to the Cooper Amandrant the Gurney Amendment, and 
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I am going to vote "aye" for that as a stabs titute. Then 
can I vote no to knock it out all the way? 

Do you see what I am trying to get at? 

The Chairman. I can't say what you can do now on vote, 
but we will certainly determine what votes can be taken. 

Senator Eagieton. If I vote "aye" to sbustitute it, 
then there is a second vote whether to put it in the bill 
in essence, isn't there? 

The Chairman. Let us think a moment. 

Senator Muskie. First of all, we vote on the Gurney 
Amendment. 

Senator Spong. That is one approach. 

Senator Muskie. If the Gurney Amendment is defeated, 
then the question before us will be the Cooper Amendment. 

Senator Eagle ton. What if the Gurney Amendment is 
adopted? Does it take a second vote to put it in the bill? 

Senator Muskie. We have already agreed we will vote 
on my proposal. We will vote on the Cooper Amendment and thei 
on mine. If the Cooper Amendment is adopted, then presumably 
my amendment goes by the board. The same thing would 
happen to yours. 

Senator Spong. I think there is some merit to Senator 
Eagieton 6 s suggestion for this reason. I think it is 
preferable that we consider Senator Gureny's suggestion 
separately from trying to arcend the Cooper Amendment. 
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This seems to me the better way of doing it. But I will 
vote as .the matters come up. 

Senator Gurney. Mr. Chairman. 

The Chairman. Yes, Senator Gurney. 

Senator Gurney. Let me throw out this language because 
1 think it expresses the sense of what I have in mind: 

"The Secretary may suspend the enfoscement date of 
this section for one year if in his opinion after appropriate 
hearings the standards set out in this section are not attain- 

J 

able by January 1, 1975." 

Now that may have to be revised very considerably. 
Senator Kagleton. Is that one year only? 
Senator Gurney. For one year only. 

Senator Eagle ton. They can't coma back in at the end 
of '76 and get another year? 

Senator Gurney. Do you want me to read it again? 

"The Secretary may suspend the enforcement date on this 
section for one year only if in his opinion after appropri- 
ate hearings the standards set out in this section are not 
attainable by January 1, 1975." 

Senator Eagleton. We could polish up the language^ 

Senator Gurney. This is the sense of it. Obviously 
the language will have to be changed considerably, but that 
is the sense of it. 

Senator Muskie. May I raise a qu estion with Senator 
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Eagleton? Is that decision by the Secretary subject to ju- 
dicial review in itself? 1 think it would be. 
Senator Gurney. My feeling is no. 

Senator Muskie. I think it would under the memorandum 
that we considered earlier today. I think it would. Since 
it would be in favor of the manufacturers' position, I pre- 
sume it would be challenged, if at all, by conservatioris hs 
and those on the other side of the issue. But I think it 
would be subject to judicial review. 

Senator Eaglfeton. What if he puts in language which 
says a binding, non- justiciable review? 

Senator Muskie. Congress could indicate that such a 
decision would not be reviewable. 

Senator Gurney. My feeling is that it would not be 
reviewable because this is a method I thought we could get 
by — 

Senator Muskie. Would you want to write that in? 

Senator Gurney. Yes, This decision shall not be 
subject to judicial review. 

Senator Gravel. If this were not adopted, would judicial 
review extend it beyond one year? Because we would be tied up 
in litigation interminably. 

The Chairman. Not under the Cooper Amendment. 

Senator Muskie. Senator Gravel was asking about the 
Gurney Amendment. 
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Senator Gravel. It is tied in with yours. Judicial 
review would not extend beyond one year. 
Senator Cooper. That is correct. 

Senator Gravel. So the courts would have to render 

a decision before the limitation. j 

i 

Senator Muskie. I doubt that. 

Senator Gravel. You doubt that they could do that? 
Senator Muskie . I doubt that they would be bound by 

that. 

Senator Gravel. We are talking about triggering mecha- 
nisms essentially as to hew we get another year, through 
Richardson or through the courts. It may mean nothing. 
The judge will sit like Richardson making the same decision 
without as much staff or ability to do it. 

Senior Muskie. Mr. Chairman ( may I ask a question? 

The Chairman. Yes, Ed. 

Senator Muskie. If the Gurney Amendment is adopted f 
wou3.d I then be in a position to offer my amendment as a 
substitute for the Gurney Amendment? 

The Chairman. If the Gurney Amendment is adopted? 
I think so. ' . 

Mr. Meyer. Yes. 

Senator Eagleton. Didn't you say there is a second 
vote if the Gurney Amendment is adopted that just wipes out 
the Cooper Amendment? Then won't there be a separate vote to 
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put it in the bill? That is where I want to vote now, to 
be frank about it. 

Senator Muskie. I agreed with Senator Cooper that 
we would get to vote on his amendment first because he likes 
my amendment as a complement to his. He would like them 
both. Since then the question of the Gumey Amendment has 
arisen. If the Gurney Amendment is offered as substitute 
for the Cooper Amendment and is adopted, then I don't want 
to lose my opportunity to offer my amendment as a substitute 
for the Gurney Amendment, so that we have a vote on all three. 

Senator Cooper. Let us agree to that. 

Senator Muskie. I think we can as a committee agree 
that the first vote should be on the Gurney Amendment. Then 
whatever its fate, the second vote will be on ray amendment. 

Senator Eagle ton. A point of order, if I may. 

I thought there would have to be a second vote oh the 
Gumey Amendment, otherwise I will have to vote no the first 
thing if it goes in the bill. 

Senator Dole. We can amend the Gurney Amendment. 

Senator Gurney. Aren't we simply expressing a sense 
of what we want as a resolution with the staff polishing up 
the language as to what we agree amonfe the three? 

Senator Cooper. I understand. 1 will offer mine. 
Senator Gurney will offer his as a substitute. If it carries, 
then we will have to vote on it again, we will have to vote 
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on the amendment, his amendment, if it is adopted as a 
substitute, yes or no. I don't know whether that will be 
subject to another substitute or not. 

Senator Muskie. It might not ordinarily, but I think 
we could agree as a committee to go through that procedure 
as an orderly way to dispose of the issues. 

The Chairman. Certainly the committee is the judge 
of the procedure in the final analysis and not the Senate 
rules . 

Barry, I ask you to make soma comment, if any. 

Mr. Meyer. I think thi3 is one of the reasons why 
Senator Baker raised the issue before he left as to what rules 
we were following and what amendments because I think that 
he believed that one point had four or five alternatives 
pending before the committee on this issue. 

I think the general agreement was that the members 
would take the various approaches up until they reached a 
final decision as to which one they were going to set or 
: • ... <h: \ v. .{'..:-:: 

Senator Eagle ton. You see, that does not work quite 
right. It works all right, but it does not suit my individual 
purposes. I have to choose between what I consider two 
evils. I want to take the lesser of the evils, which I 
consider to be the Gurney approach. That is my personal 
judgment. 
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If there is a second vote, I am all right. If there 
is only one vote, and the Gurney Amendment is substituted 
and it goes in the bill, I want to vote no. I want to vote 
yes, then no. Then we get to Muskie's thereafter. 

Senator Cooper. I will quit on this, but I think I 
will have to make Senator Baker's position clear because we 
have discussed this. I don't want to appear to be a dog in 
the manger, and I am not thinking that my proposal is the 
only one. It is our view. Senator Baker believes, and I do, 
too, in talking with him, that however the Secretary makes 
his decision there has to be some final judgment. 

Our amendment proposes that the courts make the final 
judgment. He believes that if this should not be adopted, 
that Senator Muskie's proposal should be adopted and Congress 
make the final proposal. 

I will have to be honest and say I have his proxy, and 
we would both have to vote against the Gurney . Amendment 
because there would be a final judgment made by either the 
Congress or the courts. 

The Chairman. I want you to know that the Chairman 
is certainly the instrument of the committee. It is my 
belief that we will perhaps serve the best interest of 
general adherence to the rules, certainly keeping in mind 
the personal decisions of the members, if we vote on the Cooper 
Amendment first. 
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Senator Muskie. May I propound a unanimous consent 
suggestion? 

The Chairman. Yes, sir. 

Senator Muskie. I suggest a unanimous consent agree- 
ment along these lines; 

We vote on the Gurney Amendment first. If the Gurney 
is adopted, we then vote on the Muskie substitute. If the 
Gurney Amendment is defeated;, we vote on the Cooper proposal. 
If the Cooper Amendment is defeated at that point, we vote 
finally on the Muskie proposal. 

The Chairman. Let us hear .it once more. 

Senator Muskie. We vote on the Gurney Amendment. 

The Chairman. Now read that amendment, please. 

Senator Gurney. "The Secretary may suspend the enforce- 
ment date of this section for one year only if in his opinion 
after appropriate hearings the standards set out in this 
section are not attainable by January 1, 1975. This suspension 
shall not be subject to judicial review." 

The Chairman. Now, if Ed's amendment is passed, 
what are you proposing? 

Senator Muskie. If the Gurney Amendment is adopted, 
then we will vote on my substitute to the Gurney Amendment. 
My amendment will then be offered as a substitute for the 
Gurney Amendment. 

The Chairman. And if it is amended? 
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Senator Muskie . If my amendment is defeated, then we 
will have adopted the Gurney Amendment. If the Gurney 
Amendment is defeated by the first vote, then we will vote 
on the Cooper Amendment because I have agreee with John 
we ought to vote on that before. 

If the Cooper Amendment is adopted, then that ends 
it unless somebody offers mine as an addition. 

If the Cooper Amendment is defeated, at that point then 

we vote on the Muskie Amendment. 

t 

r 

i Senator Dole. If that is defeated? 

Senator Muskie. Then we are without a provision, and 
the question is open. 

Senator Jordan. We vote on the Gurney Amendment, 
Cooper Amendment, and then yours? 

Senator Muskie. When you get to Gurney, you get to 
one of two roads. If Gurney is defeated then you vote on 
Cooper. If Gurney is adopted, then you vote on Muskie. 

Senator Eagleton. It does not help Senator Spong. 

Senator Muskie. Yes, it does. 

Senator Spong. I am willing to take my chances . Let 
• - -.-^e , 

Senator Cooper. You will offer the Gurney Amendment 
as a substitute matter? 

The Chairman. I understood he was offering the Gurney 
Amendment as a substitute. 
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Senator Gravel. It does not make a difference if he 
offers his straight-away as amendment. If it is defeated, 
then he will offer his amendment. I think the procedure 
sounds good, Mr. Chairman. 

Senator Muskie. The Cooper Amendment is already before 

us. 

Senator Gravel. I understand the procedure. Vote. 

The Chairman. Now are we agreed that we vote on the 
Gurney Amendment as a substitute for the Cooper Amendment? 
Is there any misunderstanding? 
Call the roll. 

Mr. Royce. Mr. Baker by proxy to Senator Cooper. 
Senator Cooper. No. 

Mr. Royce. Senator Bayh by proxy to the Chairman. 

The Chairman. No. 

Mr. Royce. Senator Boggs. 

Senator Boggs. No. 

Mr. Royce. Senator Cooper. 

Senator Cooper. No. 

Mr. Royce. Senator Dole. 

Senator Dole. No. 

Mr. Royce. Senator Eagleton. 

Senator Eagleton. Aye. 

Mr. Royce. Senator Gravel. 
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Senator Gravel. Aye. 

Mr. Royca . Senator Gurney. 

Senator Gurney. Aye. 

Mr. Royce. Senator Jordan. 

Senator Jordan. No. 

Mr. Royce. Senator Montoya by proxy to the Chairman. 
I The Chairman. No. 

Mr. Royce. Senator Muskie. { 
Senator Muskie. Aye. 

Mr. Royce. Senator Eackwood, no proxy. 
Senator Spong. 

Senator Spong, No. - - 

Mr. Royce. Senator Young. 
Senator Young. No. 

Mr. Royce. The Gurney Amendment fails by nine to four. 
Senator Gravel. We should have debated that, Mr. 
Chairman. 

The Chairman. I vote no. What is the vote? 
Mr. Royce. Ten to four. 
The Chairman. What is the next vote? 
Senator Muskie. The Cooper Amendment. 
The Chairman. The Cooper Amendment. 

Bo we all understand now and agree that we are voting — 
Senator Gravel. I have one question. That is the 
triggering mechanism that can't be resolved within a year's 
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time. That is, as a lay person I can recognise that people 
can go to court just to tie things up for a long period', of 
time. 

This states that if the court does not decide within 
the allotted time, then they are under the gun for "75. 
If the court then makes a decision under the allotted time,, 
then they get the year, but they can't get tied up in litiga- ! 
tion beyond '76. Is that the way it works? 

Senator Muskie. I have no opinion on that. My own 
view is that once Congress gives judicial review on a ques- 
tion of this kind, it is in the hands of the courts. I think 
the court would not regard this kind of act on the part of 
Congress as a useless act. So if the court needs mora time 

■ 

to finally resolve the issue, I would esspect the court 
would take that time. That is just a layman's opinion* 

Senator Gravel. That is the reason why I felt there 
was mors merit than appeared in the Gurney proposal because 
I think the Secretary would certainly have at his disposal 
much greater capability to acquire knowledge than the court. 
The federal judge wit!;, a few law clerks chasing around 
trying to get some information is a lot different than a 
Secretary. 

Your position is that you don't know? 

Senator Muskie. We discussed this at sone length this 
morning. So I guess I assumed too much in not coining to the 



2 
3 
4 
5 
6 
7 
3 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



372 

point more thoroughly this afternoon. 

We distributed to the committee a brief that I had 
gotten from lawyers whose judgment I value on this whale 
question of judicial review of the bill as it stands , 

There is soiaa guidance in that brief. The Congress 
can put this beyond the reach of judicial review if it wishes. 
Not having done that, there are many decisions that are in 
the bill now that are subject to judicial review without 
the Cooper Amendment. 

For example, the question as to whether or not a given 
model car meets the 1975 standards is a Secretarial decision, 
and that is subject to judicial review. 

The decision to grant certification or the decision 
to refuse certification is subject to judicial review, 
There are no time limits built into the bill for the running 
of that right, so presumably if the question extends bsyond 
the deadline, it extends beyond the deadline,, I don't know 
anything we can do about it. 

But the one question in .the bill that is not subject 
to judicial review unless we give it, except on constitutional 
grounds, is the deadline. That is not subject to judicial 
review unless we grant that specifically. 

Senator Gravel. B4it we are granting it only for one 
year, though. 

Senator Eaglet on. And so long as the court holds it is 
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the case. 

Senator Muskie. The bill says no more than one year 
extension can be given, but the Cooper Amendment does not 3ay 
that the right of judicial review shall exi3t only up to a 
certain time. 

Senator Cooper. Yes, it does. 

Ssrator Muskie., Does it? 

Senator Cooper. Yes No? you are right. 

Senator Muskie. It does not say that. 

Senator Cooper. That is correct. In my view it can 
only give relief that the statute says it can give* If it 
teok longer for the court to decide that, the question is moot. 

Senator Muskie. The question is whether or not the 

limitation on the relief also limits the time that the courts 

i, 

could take to consider the question of relief. 

Senator Cooper. I don't think you can limit the court,, 
X say they can l t grant any more relief than the statute says 
they can grant. 

Senator Spong. It can be worded in that manner if it 
is not spelled out already. 

Senator Eagle ton. Would you accept language, if it 
does rot say that, to more categorically say just what you said, 
Senator? 

Senator Cooper. Yes. 

Senator Gravel. I would offer that* 



374 



: 

2 
3 
4 
3 
6 
7 

a 

9 

to 
11 

12 



IS 
16 
17 
13 

19 
20 
21 
22 

23 
24 
25 



Senator Muskie . I am not sure what the effect of that 
will be. That is the question to which I don't have the 
answer » 

Senator Spong. I think Senator Copper ts right when 
he says it would make it s rao&t question at a certain tine. 
It could be worded in such a way that whan you reached a 
certain period in tima it would just be an exercise in 
futility. 

Senator Boggs. First, they don't make a decision on 
a moot case. 

Senator Cooper. We can't in my view limit the time that 
a court will take to decide a base once it assumes juris- 
diction, but you can provide fee limit of relief they can give. 
If they take more than a year and a half when they first 
assume jurisdiction of the case, it would be moot. 

Whatever they decide, if they decide to give relief, 
they cannot give relief for more than one year. That is all 
. .they can do. 

Senator Gravel. What you are saying is that regardless 
of what happens under your proposal they can't give any more 
than to '76 and anything beyond 5 76 has to coma back to 
Congress. 

Senator Cooper. That is right. 
Senator Gravel. The triggering mechanism is the 
judicial review as opposed to the triggering mechanism of 
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the other, which is the Secretary. 

Senator Eagle ton. Could I suggest some modest language, 
Senator Cooper, and I hope youwill accept it. 

On subsection (f) of your amendment , which is on the 
second page, subsection (f } , the second line which now reads 
"establish d by this Act for more than one year," I would 
suggest it read "established by this Act for a period of 
not more than one year from January l f 1973." 

Senator Cooper. Yes. 

Sean tor Eagleton. Strike the "not" because there is 
a "not" in the line above. It would be "not not." 

I would substitute the whole first sentence to clarify 
it. I would suggest it read as follows; 

"The court in granting such relief shall not suspend 
the effective date established by this Act for a period of 
more than one year from January 1, 1975." 

Senator Cooper. 1 will tell you what is intended. 
There have been two drafts here. The first draft I think 
made it very clear that no longer than one year after the 
effective date. I want it to be absolutely clear. If you 
want to put it in language, whoever corrects tills, that the 
extension shall not be more than one year from — ■ what is it, 
Jenuarf hzt? 

Senator Eagleton. 1 75. Right. 

Senator Cooper. I don°t want anything in this amendment 
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which will provide to the courts authority to take any action 
other than that. 

.Now, we did that with respect to the Governor's action . 
If you provide the court the power to revise , remand,, all 
that kind of stuff, it will go on forever. 

So I want it clearly understood that in the drafting 
of this amendment that is the only authority the court has. 
That is the way we treated the Governors. 
. Senator Muskie. Yes. 

The Chairman . Can this foe worked out by the staff 
subject to our approval later this afternoon? 

Senator Cooper. Let ma look at the Governor'. * authority 
here. It is oh page 20. 

(Discussion off the record.) 

Senator Cooper. Does the staff understand now that '% 
intend that the court's jurisdiction shall only go to the 
question of whether or not the extension will be granted for 
a year? 

The Chairman. Yes, 

Senator Dole. I want to ask one question. 

If the Cooper Amendment is adopted, -is it subject 
to further amendment? 

The Chairman. I don't see how I, as Chairman, can 
cut off amendments being offered. 

Senator Spong. As a matter of fact, Sen.s3or Baker 
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left with that very clear understanding. 

The Chairman. Yes. I just could not do that. 

Senator Muskie. Let rae make a point so that it is 

clear while we vote, that this vote I think it was undiirst 
would be regarded as a choice between judicial review as 



a review mechanism and my amendment , the review mechanism to 
be incorporated in this bill. So this vote is not only a 



vote on the Cooper Amendment r but also a vote on mine in 
that sense. 

Senator Spong. Only as an exclusive alternative. 

Senator Muskie. That is understood. 

Senator Gravel. Yours has another merit,, and that is 
that it becomes a method of gathering information for Congress, 
too,, which in your mind is of secondary importance 

Senator Muskie, Yes. 

The Chairman. You are not interested in how I will 
vote, but certain members have said what they are going to do. 
I am going to vote for the Cooper Amendment. .If the Cooper 
Amendment is adopted, I -am going to ask Senator- Muskie if 
he will permit his amendment to be offered, and I shall of fez- 
it or Senator Cooper shall offer it. 

Senator Cooper. X won't offer it. 

The Chairman. I think they both can be in this bill 
and be helpful to it. That is my feeling. Let us Vote, 
gentlemen. 
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Mr. Royce. Senator Baker fay proxy. 
Senator Cooper* Aye. 

Mr. Royce. Senator Bayh by proxy to the Chairman. 

The Chairman. I understand Senator Bayh said he would 
withhold voting for or against any amendments . In hiss 
absence I would ask that the proxy that I voted "No" be 
cancelled. That will make the earlier vote nine to four. 
Is tli at correct? 

Now I will not vote Senator Bayh, 

Mr. Royce. Senator Boggs. 

Senator Boggs. No. 

Mr. Royce. Senator Cooper. 

Senator Cooper. Aye. 

Mr. Royce. Senator Dele. 

Senator Dole. Aye. 

Mr. Royce. Senator Esgleton. 

Senator Eagleton. No, 

Mr. Royce. Senator Gravel. 

Senator Gravel. Aye. 

Mr. Royce. Senator Gurney. 

Senator Gurney. Aye. 

Mr. Royce. Senator Jordan. 

Seantor Jordan. Aye. 

Mr. Royce. Senator Montoya by proxy to the Chairman. 
The Chairman. Aya. 
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Mr. Royce. Senator Muskie. 
Senator Muskie. No. 

Mr. Royce. Senator Packwood, no proxy. 

Senator Spong. 

Senator Spong. Aye. 

Mr. Royce. Senior Young. 

Senator Young. Aye. 

The Chairman. And the Chairman. Aye, 

Mr. Royce. The Cooper Amendment is adopted by nine to 

three. 

The Chairman. Now we have defeated the Gurney Amend- 
ment, and we have voted favorably on the Cooper Amendment. 

Now it is not the disposition of Senator Cooper to do 
anything^ although I remember he said earlier tHs afternoon 
that he wanted both of them. 

Senator Cooper. I am for it, but I think it is 
Senator Muskie 's amendment, and I don't feel like offering 
his amendment. I m for it if he offers it. 

The Chairman. I was hoping he would, of course, becau." 
I want to vote for it. 

Senator Gravel. I think there is merit in the 
collection mechanism, which is one of the problems we face. 
If we have extra knowledge three years fra.n now where they 
are derelict, as a result of our extra knowledge we can see 
this, we can actaully operate a triggering mechanism much 
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direct than could the court or could the Secretary. 

I think the mechanism you have in (A) here is very 
beneficial, per se f regardless of these other goals you have. 

Senator Muskie. We have been frank with each other, 
so let me be frank . I have to consider whether or not I 
would raise the issue on the floor, of judicial review. 

My amendment is obviously a cleareut way to do it. 
That is the very issue we have raised here as to whether 
or not Congress ought to make the final decision as to whether 
or not to extend the deadline, or the courts. 

X don't want to put myself in a position of going to 
the floor and doing nothing but offering a motion to strike 
judicial review. I want to be in a position to offer an 
alternative which truly represents my point of view. 

The Chairman. Ed, would you Want me to offer it? 

Senator Muskie. I prefer not at this point. What I 
was about to finish saying was that first of all I want the 
opportunity to reflect on this decision which 1 will have 
to make between now and then and, secondly, 1 would like to 
see the final form of the Cooper Amendment as it is refined 
by the staff for further consideration of this committee. 

Then at that point I will be glad to have the question 
raised and discussed with the same frankness that we are 
discussing it now. 

Senator Gravel. You could still put it on the floor. 
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If yours was a substitute for judicial review, it could still 
be put in as an additional mechanism. 

The Chairman. Bob, you have been accused in the Senate 
of taking amendments and offering them. I arc. act going to 
ask you to offer it, I am not going to proceed to offer it, 
myself. I do think they both should be in this bill,, I feel, 
as Mr. Gravel and others have said, that they both would be 
helpful. But I respect Senator Muskie. 

Now, gentlemen 

Senator Dole. Seriously, though, I do have an. amend- 
ment which I can offer tomorrow morning. I said seriously 
a while ago there may be a compromise or partnership between 
the Executive and the legislative Branches of Government. 
So what I rpopose to do is to offer an amendment to the 
Cooper Amendment to strike out section 3(c) and add a new 
section (c) which -would says 

"at the conclusion of such hearing and at. least six 
months before the effective date of such standard, the Secre- 
tary may recommend to Congress proposed legislation. If 
such recommendations include a recommendation that the effec- 
tive date of such standard shall be suspended for one year, 
such rec om m en dation shall become effective unless rejected 
by Congress within 120 legislative days after such recommenda- 
tioxw " 

Then you avoid the judicial review that Senator Kuskia 
is opposing. 
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Strike out section 3(c). 

Senator Young. The Senate is now in executive session 
I prefer not to vote on anything else this afternoon. 

The Chairman. Yes, sir. We will try to coma back 
later , or will we. gentlensen? 

Senator Huskie . I cannot. 

The Chairman. Then we will meet at nine o'clock in 
the morning and, Senator Cooper. I know that you will talk 
to Senator Baker about being here. 

Senator Cooper. Yes. 

The Chairman. Thank you, gentlemen, very much., 
{Whereupon, at 3 p.m. , the Committee recessed, to 
reconvene at 9 a.m., Friday, September 11, 1970.) 



